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THE OLDER MODES OF TRIAL. 


HEN the Normans came into England they brought with 
them, not only a far more vigorous and searching kingly 
power than had been known there, but also a certain product of 
the exercise of this power by the Frankish kings and the Norman 
dukes; namely, the use of the inquisition in public administration, 
z.¢., the practice of ascertaining facts by summoning together by 
public authority a number of people most likely, as being neigh- 
bors, to know and tell the truth, and calling for their answer under 
oath. This was the parent of the modern jury. In so far as the 
business of judicature was then carried on under royal authority 
it was simply so much public administration, and the use of the 
inquisition came to England as an established, although undevel- 
oped, part of the machinery for doing all sorts of public business. 
With the Normans came also another novelty, the judicial duel — 
one of the chief methods for determining controversies in the 
royal courts; and it was largely the cost, danger, and unpopular- 
ity of the last of these institutions which fed the wonderful growth 
of the other. 

The Normans brought to England much else, and found that — 
much of what they brought was there already; for the Anglo- 
Saxons were their cousins of the Germanic race, and had, in a 
great degree, the same legal conceptions and methods, only less 
worked out. Looking now at these and at the Norman additions, 
what were the English modes of trying questions of fact when the 
jury came in, and how did they develop and die out? Some 
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slight account of these things will serve as a background in trying 
to make out the jury. 

I. The great fundamental thing, to be noticed first of all, out of 
which all else grew, was the conception of popular courts and 
, popular justice. We must read this into all the accounts of our 
earliest law. In these courts it was not the presiding officers, 
one or more, who were the judges: it was the whole company 
—as if in a New England town-meeting, the lineal descendant 
of these old Germanic moots, the people conducted the judica- 
ture, as well as the finance and politics, of the town. These 
old courts were a sort of “ town-meeting” of judges. Among the 
Germanic races this had always been so; nothing among them 
was more ancient than this idea and practice of popular justice.! 
This notion among a rude people carried with it all else that we 
. find,—the preservation of very old traditional methods, as if 
sacred; a rigid adherence to forms; the absence of the develop- 
ment of the rational modes of proof. Of the popular courts 
Maine says, in the admirable sixth chapter of his “ Early Law and 
Custom,” while speaking of the Hundred Court and the Salic 
Law: “TI will say no more of its general characteristics than that 
it is intensely technical, and that it supplies in itself sufficient 
proof that legal technicality is a disease, not of the old age, but 
of the infancy of societies.” The body of the judicial business 
of the popular courts seven and eight centuries ago lay in ad- 
ministering rules that a party should follow this established 
formula or that, and according as he bore the test should be 
punished or go quit. The conception of the trial was that of a 
proceeding between the parties, carried on publicly under forms 
which the community oversaw. They listened to complaints 
which often must follow with the minutest detail certain forms 
“de verbo in verbum,” which must be made probable by a 
“ fore-oath,” complaint-witnesses, the exhibition of the wound, or 
other visible confirmation. There were many modes of trial and 
some range of choice for the parties; but the proof was largely 
“one-sided,” so that the main question was who had the right to 
go to the proof, for this was often a privilege. For determining 
this question there were traditional usages and rules, and the 
determination was that famous Beweisurtheil which disposed of 









1 Maine, Early Law and Custom, c. 6; Pop. Gov., pp. 89-92; Essays in Anglo-Saxon 
Law, 2-3. 
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cases before they were tried. Since the trial was a matter of form, 
and the judgment was a determination what form it should take, 
the judgment naturally came before the trial. It determined, not 
only what the trial should be, but how it should be conducted and 
when, and what the consequence should be of this or that result. 
In these trials there are various conceptions: the notion of a 
magical test, like the effect of the angel’s spear upon the toad in 
Milton’s lines — 
“ Him thus intent Ithuriel with his spear 
Touched lightly ; for no falsehood can endure 
Touch of celestial temper, but returns 


Of force to its own likeness; up he starts, 
Discovered and surprised ;” 


that of an appeal for the direct intervention of the divine justice 
(judicium Det, Gottesurtheil); that of the application of a mere 
form, sometimes having a real and close relation to the probable 
truth of fact, and sometimes little or no relation to it, like a child’s 
rigmarole in a game; that of regulating the natural appeal of 
mankind to a fight; that of simply abiding the appeal to chance. 
There was also, conspicuously and necessarily, the appeal to 
human testimony, given under an oath, and, perhaps, under the 
responsibility of fighting in support of it. But what we do not 
yet find, or find only in its faint germs, is any trial by a court 
which weighs this testimony or other evidence merely in the scale 
of reason, and decides a litigated question as it is decided now. 
That thing, so obvious and so necessary, as we are apt to think 
it, was only worked out after centuries.! 

The old forms of trial (omitting documents) were chiefly these: 
(1) By witnesses; (2) The party’s oath, with or without fellow- 
swearers; (3) The ordeal; (4) Battle. Of these I will speak in 
turn; they were companions at first of trial by jury when that 
mighty plant first struck its root into English soil, and some of 
them lived long beside it. As we shall see, while that grew and 
spread, all of them dwindled and died out. 

II. But first something must be said of that institution of the 
complaint-witnesses, called also (as some other things were called) 
the “Secta,” which has been the source of much confusion. 
This had a function which was a natural and almost necessary 





1 The reasons which still make it so difficult to refer international controversies to 
the rational mode of trial may help us to understand our older law. 
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feature of the formal system of proof. When the proof was 
“ one-sided,” and allotted to this man or that as having merely the 
duty of going through a prescribed form to gain his case, it was a 
very vital matter to determine which of the parties was to have it. 
If there was to be a trial it was a privilege, in a civil case, to go 
to the proof; and yet the form was often clogged with technical 
detail, and had little or no rational relation to the actual truth of 
fact involved in the charge, it might be very dangerous and bur- 
densome to be put to the necessity of going through with it. The 
forms of trial might also involve bodily danger or death. Not 
every complaint or affirmative defence, therefore, would put an 
antagonist to his proof: there must be something to make it 
probable. This notion is fixed in the text of John’s Magna 
Carta (art. 38) in 1215: Mullus ballivus ponat de cetero aliquem 
ad legem simplici loquela sua, sine testibus fidelibus ad hoc inductis* 

This sort of “witness,” it must be noticed, might have nothing 
to do with the trial; he belonged to the stage of the preliminary 
allegations, the pleading, where belonged profert of the deed upon 
which an action or a plea was grounded. But just as rules belong- 
ing to the doctrine of profert in modern times crept over, unob- 
served, into the region of proof, under the head of rules about the 
“best evidence” and “ parol evidence,” so the complaint-witnesses 
were, early and often, confused with proof-witnesses — a process 
which was made easy by the ambiguity of the words “testis,” 
“secta,” and “witness.” The complaint-proof was thus confused 
with the old “one-sided ” witness-proof, with the rational use of 
witnesses by the ecclesiastical courts, and with the proof by oath 
and oath-helper. One complaint-witness seems originally to 
have been enough, and in the procedure leading to the duel or the 





1 As to this term /ex, see 4 Harv. Law Rev. 157-8. 

2 Brunner’s explanation of this passage is found in his Schwurg., 199-200. “If a 
lord appears with a complaint-witness against his vassal, in his own court, the vassal 
must answer, although no witnesses are brought. . . . Sometimes this privilege was 
limited so that the lord had it but once a year. The privilege of the fisc [or, as we 
should say, the crown] in this respect was unlimited. If a royal officer appears as 
plaintiff in a complaint belonging to his chief, he need not produce any witness... . 
Even if such a complaint ly called for the oath of purgation from the defendant, 
yet for this there was neec, not merely of a clear conscience, but compurgators, and 
the painful formalism of the oath might only too easily bring the swearer to grief. 
Article 38 in Magna Carta may have owed its origin to such considerations when it 
provided, ‘ Nullus ballivus,’” etc. See also Brunner in Zeitschrift der Savigny-Stiftung 
(Germ. Abt.), ii. 214. 
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grand assize one was always enough, but generally two or more 
were required; and as in the duel the witness might be challenged, 
so in other trials the defendant could stake his case on an exam- 
ination of the complaint-witnesses, and if they disagreed among 
themselves he won. Apart from this, the complaint-witnesses 
need not be sworn; they might be relatives or dependents of the 
party for whom they appeared. As they were not necessarily 
examined at all, so in later times they were not even produced, 
and only the formula in the pleadings was kept up. In this form, 
as a mere expression in pleading, et inde producit sectam, the 
Secta (Suit) continued to live a very long life; so that within 
our own century we read as the third among Stephen’s “ prin- 
cipal rules of pleading,” that “the declaration should, in conclu- 
sion, ‘lay damages and allege production of suit. ... This 
applies to actions of all classes. ... Though the actual pro- 
duction has for many centuries fallen into disuse, the formula 
still remains, . . . ‘and therefore he brings his suit,’” etc.1 This 
formula even survived the Hilary rules of 1834. 

It was the office of the secta to support the plaintiff's case, 
in advance of any answer from the defendant. This support 
might be such as to preclude any denial, as where one was taken 
“with the mainour” and the mainour produced in court,? or where 
the defendant’s own tally or document was produced, or, as we 
have noticed, where a defendant chose to stake his case on the 
answers of the secta. Documents, tallies, the production of the 
mainour, the showing of the wound in mayhem, all belong under 





1 Pleading (Tyler’s ed., from the 2d Lond. ed. of 1827), 370-2. 

2 Palgrave has a lively thirteenth century illustration of this in his fiction founded on 
fact, “The Merchant and the Friar,” 173; see also Palg. Eng. Com., ii. p. clxxxvii, pl. 
21 (1221); s.c. Maitland, Pl. Crown for Gloucester, 92, pl. 394; ib. 45, pl. 174, and notes 
pp. 145, 150; Pike’s Hist. Crime, i. 52. It is an entire misapprehension to suppose, 
as Stephen does, Hist. Cr. Law, i. 259, that this is a trial. The point of the matter is 
that trial is refused. This principle also covered cases that were not so plain; as in 
1222 (Br. N. B’k, ii., case 194), in an action for detaining the plaintiff’s horse which he 
had sent by his man to Stamford market for sale, it is charged that the defendant had 
thrown the man from the horse in the market, imprisoned him five days, kept the horse 
so that afterwards he was seen in the Earl of Warenne’s harrow at Stamford, etc., e¢ inde 
producit sectam (giving ten or eleven names). The defendant defends the taking and 
imprisonment and all, word for word, etc. ‘“ But because all the aforesaid witnesses 
testify that they saw the horse in the seisin of Richard and in the harrow of the Earl, 
and this was done at Stamford market,” the defendant had his day for judgment. The 
author of the note-book has a memorandum on the margin at this case: Vola guod ea 
gua manifesta sunt non indigent probacione. 
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this general conception. The history of our law from the begin- 
ning of it is strewn with cases of the profert of documents. This 
last relic of the principle of the Saxon fore-oath and the Norman 
complaint-witness was not abolished in England until 1852.1 

A few cases will illustrate what has been said about the secta. 
In 1202, in the King’s Court, an appeal was brought for assault- 
ing the plaintiff and wounding him with a knife in the jaw and 
arm, “and these wounds he showed, and this he offers to prove 
... by his body.”* In 1226% William seeks to recover of 
Warinus twelve marks on account of a debt due from his father for 
cloth, e¢ inde productt sectam que hoc testatur. Warinus comes and 
defends, and asks that William’s secta be examined. This is done, 
and the secta confess that they know nothing of it, and moreover 
they do not agree (diversi sunt in omnibus rebus); and William 
has no tally or charter and exhibits nothing, and it is adjudged 
therefore that the defendant go quit. In 1229* Ada demands of 
Otho eleven pounds, which her father had lent him, and makes 
profert of a tally, and produces a secta which testifies that he owes 
the money. Otho denies it, and is adjudged to make his proof 
with eleven compurgators — defendat se duodectma manu. A case 
in 1323 draws attention to the exact effect of the complaint- 
proof. A woman claimed dower, alleging that her husband had 
endowed her assensu patris, and put forward a deed which showed 
the assent. The defendant traversed; some discussion followed 
as to how the issue was to be tried, and as to the effect of the 
deed. Counsel for the defendant said, “The deed which you show 
effects nothing beyond entitling you to an answer.” . . . Counsel 
for the plaintiff: “True, but . .. he can only have such issue as 
the deed requires.” 

With the gradual discrediting of party proof and the formal 
procedure, the secta steadily faded out. As early as 1314% we 
find counsel saying that the Court of Common Bench will not allow 
the secta to be examined. Ten years later,’ a demand for 





1 St. 15 & 16 Vic., c. 76, s. 55. , 

2 Selden, Soc. Pub. i., case 87. This was good old Germanic usage. Brunner, Schw. 
201. Compare LL. H. I. xciv., 5 (Thorpe, i. 608). 

8 Bracton’s Note Book, iii., case 1693. 

* Bracton’s Note Book, ii., case 325. 

6 Y. B. Ed. II. 507. 

6 Y. B. Ed. II. 242. 

7 Ib. 582. 
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examining the secta reveals the fact that the plaintiff has none; 
and this defeats his claim. Finally, in 1343,! in an action of debt 
for money due, partly under a bond and partly by “ contract,” 
we read: “Rich: As to the obligation, we cannot deny it; as to 
the rest, what have you to show for the debt? Joubray: Good 
suit (secta). Rh: Let the suit be examined at our peril. 
Moubray: Is that your answer? Rich: Yes, for you furnish suit 
in this case of contract in lieu of proof of the action. Moubray: 
Suit is only tendered as matter of form in the count; wherefore 
we demand judgment. SA. (¥.):? It has been heard of that suit 
was examined in such cases, and this opinion was afterwards 
disproved (reprove). Sh. (¥.):? Yes, the same Justice who ex- 
amined the suit on the issue [pur zssue] saw that he erred and 
condemned his own opinion. Gayneford: In a plea of land the 
tendering of suit is only for form, but in a plea which is founded 
on contract that requires testimony, the suit is so examinable 
[zesmoinable| that, without suit, if the matter be challenged, the 
[other] party is not required to answer. Sh. ( ¥.):? Certainly it 
is not so; and therefore deliver yourselves. Rich: No money 
due him,” etc. The thing is evidently antiquated by this time. 
And yet, as we saw, it continued as a form in pleading for nearly 
five centuries longer. 

III. Zrial by Witnesses. —This appears to have been one of 
the oldest kinds of “one-sided” proof. There was no testing 
by cross-examination; the operative thing was the oath, and 
not the probative quality of what was said, or its persuasion on 
a judge’s mind.* Certain transactions, like sales, had to take place 
before previously appointed witnesses. Those who were present 
at the church door when a woman was endowed, or at the execu- 
tion of a charter, were produced as witnesses. It was their state- 





1 Y. B. 17 Ed. III. 48, 14. 

2 Whether Shardelowe or Shareshull, both judges of the Common Bench, at this 
time, I do not know. 

8 Selden, as one would think, misconceived this matter when he said (Note 8, For- 
tescue de Laud., c. xxi), after citing a case of trial by witnesses, in 1234, printed for the 
first time in Maitland’s invaluable “ Bracton’s Note Book ” four years ago: “ The proofs 
of both sides are called secta. It was either this or some like case that Shard[elowe] 
entended in 17 Ed. III., fol. 48 b, in John Warrein’s case — speaking of a justice that 
examined the suit. And it appears [he adds truly] there, that under Ed. III., the 
tendering of suit or proofs was become only formal as at this day, like the plegii de 
prosequendo. 

# Brunner, Schw. 54-59. 
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ment, sworn with all due form before the body of freemen who 
constituted the popular court, that ended the question. In order 
to show the purely formal character of this sort of proof in the 
period of the Frankish kings, even where counter-witnesses were 
allowed, Brunner refers to a capitulary of Louis le Débonnaire, 
of the year 819. \ It is added in a note. It will be observed 
that while he who suspects that witnesses produced against him 
are false may bring forward counter-witnesses, yet if the two 
sets differ hopelessly, the only solution of the difficulty that offers 
is to have witnesses from each side fight it out together.! 

An English illustration of the old trial by witnesses of the date 
of 1220-1, and bearing marks of antiquity then, is found in the 
Liber Albus,? where, before Hubert de Burgh and his associate 
justices, the citizens of London answer as to the way in which | 
certain rents may be recovered in London, viz., by writ of | 
“ Gaverlet,” in which, if the tenants deny the servitiuwm, the | 
claimant shall name sectam suam, scilicet duos testes, who are to 
be enrolled and produced at the next hustings. “And if on this | 
day he produce the witnesses and it is shown by them wt de visu 
suo et auditu,... the complainant shall recover his land in 
demesne.” This is also incorporated in the “ Statute of ‘ Gave- 
let,’” of 10 Edward IT. (1316). 

But even earlier than this, here, as also in Normandy,’ the old 
mere party proof by witnesses had, in the main, gone by. Things 
indicate the breaking up and confusing of older forms; anomalies 
and mixed methods present themselves. The separate notions 
of the complaint secta, the fellow swearers, the business witnesses, 
the community witnesses, and the jurors of the inquisition and 
the assize run together. It is very interesting to find that, as the 


| 








1 Si quis cum altero de qualibet causa contentionem habuerit, et testes contra eum 
per judicium producti fuerint, si ille falsos eos esse suspicatur, liceat ei alios testes, quos 
meliores potuerit, contra eos opponere, ut veracium testimonio falsorum testium per- 
versitas superetur. Quod si ambz partes testium ita inter se dissenserint, ut nulla tenus 
una pars alteri cedere velit, eligantur duo ex ipsis, id est, ex utraque parte unus, qui 
cum scutis et fustibus in campo decertent utra pars falsitatem, utra veritatem suo testi- 
monio sequatur. Et campioni qui victus fuerit, propter perjurium quod ante pugnam 
commisit, dextera manus amputetur. Czteri vero ejusdem partis testes, quia falsi 
apparuerint, manus suas redimant; cujus compositionis duz partes ei contra quem 
testati sunt dentur, tertia pro fredo solvatur.— (Capitulare Primum Ludovici Pii, 
A. D. 819. — Baluze, Capitularia Regum Francorum, I. 601.) ° 
2 Mun. Gild. Lond. i. 62. 
3 Brunner, Schw. 189. 
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Norman law contemporaneous with our earliest judicial records 
shows the same breaking up and confusion as regards this sort of 
trial which we remark in England, so it is the same classes of 
cases in both countries that preserve the plainest traces of it. “In 
my opinion,” says Brunner,’ “ undoubtedly we are to include under 
the head of the formal witness-proof these: (1) The proof of age; 
(2) The proof of death; ... (3) The proof of property in a 
movable chattel.” 

(a.) Age. —In a case of 1219, in the Common Bench,? where 
the defendant alleged the minority of the plaintiff, the plaintiff 
replied that he was of full age, and thereof he put himself on 
the inspection of the judges, and if they should doubt about it 
he would prove it either by his mother and his relatives, or other- 
wise, as the court should adjudge. The judges were in doubt, and 
ordered that he prove his age by twelve legal men, and that he 
come with his proof “on the morrow of souls.”* Now these 
twelve are not at all a “jury,” for the party selects them himself. 
At the page of. Bracton’s treatise where he cites this case, he tells 
us that in these cases the proof “is by twelve legal men, or more 
if there be need, some of whom are of the family ... and 
some of whom are not;” and he gives the form of oath, which 
is a very different one from that of the jury. First, one of them 
swears that the party is or is not twenty-one if a man, or fourteen 
or fifteen if a woman — sic me Deus adjuvet et sancta Dei evangelia; 
and then in turn each of the others swears that the oath thus taken 
is true. 

In a peculiarly interesting part of his great work on the jury, 
Brunner points out that the old witness-proof was in some cases 
transformed at the hands of the royal power into an inquisition, 
so that the witnesses were selected by the public authority, as 
they were in the ordinary jury. We seem to see this way of 
blending things in the English process, de @tate probanda. In 
13974 we read, after the statement that the king’s tenants, on 
coming of age, in order to recover their lands must sue out a 
writ of ztate probanda, that those who serve on the inquest must 
be at least forty-two years old, “and shall tell signs to prove 





1 Schw. 205. 

2 Bracton’s Note Book, ii., case 46; cited in Bracton, f. 424 b. 

3 See also ib. iii., case 1131 (A. D. 1234), and case 1362 (in 1220). 
* Bellewe, 237. 
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the time of the birth, as that the same year there was a great 
thunder, tempest, or pestilence, and the like; and all these signs 
shall be returned by the sheriff.” And the reporter puts it as a ~ 
query whether, since this is proof by witnesses ( per proves), there 
may be less than twelve. The requiring of the age of forty-two 
points to the idea that they must have been of an age to be a 
witness when the child was born. By 15151 this doubt seems 
to have been settled: “It was agreed that the trial of his age shall 
be by twelve jurors; but in giving their verdict every juror should 
show the reason inducing his knowledge of the age, such as being 
son gossipe, or that he had a son or daughter of the same age, or 
by reason of an earthquake or a battle near the time of the birth, 
and the like.” Quaint illustrations of these examinations, of 
the year 1409, are found in the Liber de Antiquis Legibus.? 
In one of these cases, relating to a woman’s age, each of the 
twelve makes his statement separately, and each is asked how he 
knows it. One, sixty years old, says that he fixes the age by the 
fact that he saw the child baptized; they had a new font, and she was 
the first person baptized from it. Another, a tailor of the same 
age, says that he held a candle in the church on the day of bap- 
tism, and also made the clothes which the mother wore at her 
purification. Two others, over fifty, fix the day by a great rain 
and flood which made the river overflow, and filled the hay with 
sand. Two others recollect that their hay from six acres of 
meadow was carried away by the flood. Two others remember it 
by a fire that burned a neighbor’s house. Another by the fact 
that he was the steward of the child’s grandfather, and was ordered 
by him to give the nurse who told him the news twenty shillings ; 
and so on. It is easy, then, to see how in this sort of case the 
old proof by witnesses should gradually fade out into trial by 
jury; for the old jury was nothing but a set of triers made up of 
community witnesses selected by the king’s authority. The old 
mode of trying age by the inspection of the judges, which we 
saw in 1219, was practised long; but the general rule became 
established in all such cases that the judges, if in doubt, might 
refer the matter to a jury.’ 

(4.) Ownership of Chattels.— There were other sorts of trans- 





1 Keilwey, 176-7. 
2 pp. cxlix-cliii, Camden Soc. Pub., London (1846). 
8 Brooke’s Ab. Trial. 60. 
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formation. We have seen?! how the old law could admit counter- 
witnesses without destroying the formal nature of the proof. With 
the refinement of procedure, affirmative defences came to be more 
distinctly recognized; each party had to produce a complaint 
secta. There grew up the practice (whether by consent of parties 
or otherwise) of examining these, and disposing of the case 
according as one secta was larger or more numerous than the 
other, or composed of more worthy persons; and, again, if it 
was impossible to settle it on such grounds, of going to the jury. 
The secta in such cases turned into proof-witnesses. It was sucha 
class of cases that brought down into our own century the name of 
“trial by witnesses,” and the fact of a common-law mode of trial 
which had not sunk into the general gulf of trial by jury. 

In 1234-5 % there came up to the king’s court a record of pro- 
ceedings in the hundred court of a manor of the Bishop of 
Salisbury. A mare had been picked up in the manor, and one 
William claimed her in the hundred court and took her, on pro- 
ducing a sufficient secta and giving pledges to produce the mare 
and abide the court’s order for a year and a day, according to the 
custom of the manor. One Wakelin de Stoke then appeared as 
claimant, and the steward required each to come on a day with 
his secta. They came e¢ Wakelinus productt sectam quod sua est et 
similiter Wilhelmus venit cum secta sua dicens quod sua fuit et e 
pullanata (1.e., foaled). The hundred court, finding itself puzzled 
and not knowing cuz incumbebat probacio, postponed judgment pro 
afforciamento habendo (1.e., semble, in order that the parties might 
increase their sectas). Then Wakelin appeared with a writ remov- 
ing the case to the king’s court at Westminster. At Westminster 
William produced his secta, and they differed 2” multis, et in tem- 
pore et in alits circumstanciis, some of them saying that William 
bought the mother of the mare four years ago, and she was then 
pregnant with her and had a small white star on her forehead; and 
some that it was six years ago and she had n’t any star; and some 
agreeing in the time but differing about the mark, — some of them 
saying she had no star, but only some white hairs on her forehead, 
and some that she hadn’t any star at all. Wakelin produced a 
secta that wholly agreed, all saying that on such a day, four years 
back, Wakelin came and bought a sorrel (sovam) mare with a 





1 Ante, p. 52. 
2 Bracton’s Note Book, iii., case 1115. 
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sucking colt, and gave the colt to one John to keep. They were 
questioned about marks, and entirely agreed in saying that the colt 
had the left ear slit and the tail partly cut off, and that she was 
black. A view was taken of the colt, and she was not more than 
four years old at most, or three years and a half at least. Then an 
official of the manor, Thomas de Perham, said that Wakelin, before 
he saw the mare in question, told her color and all the marks by 
which she could be identified, and that William, when he was 
questioned, did n’t know her age, and said nothing distinct, except 
that she was foaled to him. The case, however, went down again 
for judgment, because the Bishop of Salisbury claimed his juris- 
diction; e¢ guta secta quam Wilhelmus producit non est sufficiens 
nec aliquid probat et quia loquela incepta fuit infra libertatem epis- 
copi . . . concessa est et et teneat unicuique justiciams 

(c.) Death. — But the typical sort of case, and the longest-lived, 
is what Selden instances in the note just cited when he says: 
“But some trials by our law have also witnesses without a jury; 
as of the life and death of the husband in dower and in cuz in vita. 
This continued in England until the end of the year 1834. A case 
or two will illustrate this proceeding. 

In 1308? Alice brought a cuz in vita, and Thibaud, the tenant, 
answered that the husband was living. The woman offered proof 
that he was dead (hanged at Stamford); the tenant the same that 
he was alive, zsstut gue celut que mend provereitt mend averett. 
“ Alice came and proved her husband’s death by four juretz, who 
agreed in everything; and because Thibaud’s proof was me/lour et 
greyneure than the woman’s proof, it was adjudged that she take 
nothing by her writ.” In Fitzherbert (Trial 46), what seems to 
be the same case is briefly referred to, and there we read that they 
were at issue tssint cesti gue mieulx prove mieulx av.; and the 
tenant proves by sixteen men, etc., and the demandant by twelve; 
and because the tenant’s proof “ fuzt greindr than the demandant’s, 
it was awarded,” etc. If we take Fitzherbert’s account to be ac- 
curate, it might appear that the twelve men on each side cancelled 
each other, and left a total of four to the credit of the tenant, a. 





1 For the theory of such cases see Brunner, Schw. 431. Selden (note 8 to Fortescue 
de Laud., c. 21) says: “ It was either this or some like case that Shard intended in 17 
Ed. 3, 48 b, in John Warrein’s case, speaking of a justice that examined the suit.” This 
may well be doubted. 

2 Y. B. Ed. IT. 24. 
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result which left his proof the better! This old catch of gud 
mieulx prove mieculx av.,a pretty certain badge of antiquity, ap- 
pears again sixty years later. A woman brought an appeal for 
her husband’s death. The defendant said he was alive. The par- 
ties were directed to bring their witnesses, et celuz gut meuch prova 
meuch av In 1560, in the interesting case of Thorne v. Rolff, 
we have an instance where, in dower, issue was taken on the 
death or life, and the parties were called on to inform the court 
“ per proves, [2.e., witnesses] ut oportet.” The demandant brought 
two, “‘who were sworn and examined by Leonarde, second pro- 
thonotary.” These statements are entered in full on the record, 
which is all given in Benloe’s report. The two statements occupy 
about a page of the folio. Then it is recorded that the tenant 
produced no witnesses, and the court admits what is offered, as 
bonam, probabilem et veram probationem, and gives judgment for 
the demandant. Dyer connects this with the old law by citing 
Bracton, 302, where he speaks of deciding in such cases according 
to the probatio magis valida. The number, rank, and position of 
the witnesses are what Bracton alludes to. But it is probable 
that by the time of Thorne v. Rolff the rational method of con- 
ducting the “trial by witnesses” had taken place; for Coke, 
half a century later,‘ in enumerating “divers manners of trials,” 
designates this as “trial dy the justices upon proofs made before 
them; ” and so Comyns, a hundred years afterwards.® Blackstone, 
however, later in the last century,® and Stephen,’ pour back again 
this new wine into the old bottles and call this wholly modern 
thing by the old name of “trial by witnesses.” Blackstone’s 
explanation of it shows little knowledge of its history. And at 
last this venerable and transformed relic of the Middle Ages was 
abolished in England, when real actions came to an end by the 
statute of 1833. 

IV. Zrial by Oath. — As the Anglo-Saxons required from a 





1 Dyer, 185a, pl. 65, quotes this case as showing four witnesses for the woman 
and twelve for the tenant. 

2 Lib. Ass. 273, 26; Brooke, Ab., Trial, 90, makes the phrase read cesty gui nient 
provera nient avera. 

8 Dyer, 185 a, ed. 1601; s. c. Old Benloe, 86. 

4 Case of the Abbot of Strata Mercella, 9 Co. 30 b. 

5 Digest, Trial (B). 

6 Com. iii., c. 22. 

7 Pleading, Tyler’s ed. (from the 2d Eng. ed., 1827), 114, 131. 
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plaintiff the taking of a fore-oath, so the defendant was allowed 
sometimes to clear himself merely by his own oath. But the great 
medizval form of trial by oath was where the party swore with the 
auxiliary oath of others—compurgation. In the Salic law, that 
“ manual of law and legal procedure for the use of the free judges 
in the oldest and most nearly universal of the organized Teutonic 
courts, the court of the hundred,” ! in the fifth century, we find it.? 
It continued among the Germanic people in full force. These 
fellow-swearers were not witnesses; they swore merely to the truth- 
fulness of another person’s oath, or, as it was refined afterwards, to 
their belief of its truth. It was not requisite that they should have 
their own knowledge of the facts. Although constantly called by 
the ambiguous name Zes¢is, they were not witnesses. They might 
be, and perhaps originally should be, the kinsmen of the party.® 
In our own early books this was a great and famous “trial,” 
and its long survival has made it much more familiar to the mod- 
ern English student than some of its medieval companions. It 
was the chief trial in the popular courts, and as regards personal 
actions, in the king’s courts, where, in real actions also, it was re- 
sorted to in incidental questions.* In the towns it was a great favo- 
rite. An early and quaint illustration of it is found in the Custumal 
of Ipswich, drawn up about the year 1201 by way of preserving 
the old usages of the town, and again compiled a hundred years 
later because of the loss of the older copy. In debt between 
citizens of the town, the party who had to prove his case was to 
bring in ten men; five were set on one side and five on the other, 
and a knife was tossed up in the space between them. The five 
towards whom the handle lay were then set aside; from the other 





1 Maine, Early Law and Custom, 144. 

2 Hessels & Kern col. 208, xxxvii; and see ib., Extravagantia, B, p. 421; Lea, Sup- 
and Force, 3d ed., 40, 48. 

8 Lea, Sup. and Force, 3d ed., 35. Mr. Lea’s excellent book is full of instruction. 

4 Palgrave, Eng. Com. i. 262-3. For its extensive use in the manor courts, see 
Selden Soc. Publications, vols. ii. and iv. The highly formal character which it some- 
times took on, and the perils which attended it, are illustrated in a passage from an 
unpublished treatise of the fourteenth century, preserved by Professor Maitland in vol. 
iv. p. 17. All comes to naught if the principal withdraws his hand from the book while 
swearing, “ or does not say the words in full as they are charged against him. .. . Ifa 
defendant fails to make his law he has to pay whatever the plaintiff has thought fit to 
demand.” We are told (Lea, Sup. and Force, 3d ed., 72) that in the city of Lille, down 
to the year 1351, the position of every finger was determined by law, and the slightest 
error lost the suit irrevocably. 

§ Black Book of the Admiralty, ii. 170-173. 
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five one was removed, and the remaining four took the oath as 
compurgators. 

In criminal cases in the king’s courts, compurgation is thought 
to have disappeared in consequence of what has been called “ the 
implied prohibition” of the Assize of Clarendon, in 1166. But it 
remained long in the local and in the ecclesiastical courts. Pal- 
grave ! preserves as the latest instances of compurgation in crimi- 
nal cases that can be traced, some cases as late as 1440-1, in the 
Hundred Court of Winchelsea in Sussex. They are cases of felony, 
and the compurgation is with thirty-six neighbors. They show a 
mingling of the old and the new procedure. On April 4, 1435, 
Agnes Archer was indicted by twelve men, sworn before the 
mayor and coroner to inquire as to the death of Alice Colyn- 
bourgh. Alice adducta fuit im pleno hundredo . . . modo 
felonico, nuda capite et pedibus, discincta, et mantbus deligatis ; 
tendens manum suam dexteram altam, per communem clericum 
arreinata fuit in his verbis (and then follows in English a col- 
loquy): “Agnes Archer, is that thy name? which answered, 
yes. ... Thou art endyted that thou... felonly morderiste 
her with a knyff fyve tymes in the throte stekyng, throwe the 
wheche stekyng the saide Alys is deed....Iam not guilty 
of thoo dedys, ne noon of hem, God help me so. .... How 
wylte thou acquite the? . . . By God and by my neighbours of 
this town.” And she was to acquit herself by thirty-six compur- 
gators to come from the vill of Winchelsea, chosen by herself. 

The privilege of defending one’s self in'this way in pleas of the 
crown was jealously valued by the towns. London had it in its 
charters. In the fifty Anglo-Saxon words of the first short charter 
granted by the Conqueror, and still “ preserved with great care in 
an oaken box amongst the archives of the city,” 2 there is nothing 
specific upon this. But in the charter of Henry I, s. 6, the right 
of a citizen is secured in pleas of the crown, to purge himself by 
the usual oath; and this is repeated over and over again in charters 
of succeeding kings. Henry III., in his ninth charter, cut down 
the right, by disallowing a former privilege of the accused to supply 
the place of a deceased compurgator by swearing upon his grave.* 





1 Com. ii., p. cxvi, note; compare ib. i. 217. 

2 Norton’s London, 324, note. 

8 Of Henry II., Richard, John, Henry III., the three Edwards, and Richard II. 
For the charters, see Liber Albus, Mun. Gild. Lond. i. 128 e¢ seg. 

# Lib. Alb., Mun. Gild. Lond. i. 137-8; Riley’s ed., 123, note. 
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There was the “ Great Law,” in which the accused swore with 
thirty-six freemen (six times, each time with six), chosen, half 
from the freemen of the east side of the rivulet of Walbrook, and 
half from the west; they were not to be chosen by the accused him- 
self, nor to be his kinsmen or bound to him by the tie of marriage 
or any other, The accused might object to them for reasonable 
cause; they were chosen and sérvuck, much after the way of a 
modern special jury. The “ Middle Law” and “Third Law” 
were like this, but had eighteen and six compurgators respect- 
ively! In civil cases of debt and trespass, compurgation with 
six others was the rule in London; or, if the defendant was not a 
resident, with only two others. If he had not two, then the 
foreigner was to be taken by a sergeant of the court to the six 
churches nearest.? 

In the king’s courts the earliest judicial records have many 
cases of this mode of trial; ¢.g., in 1202, in the Bedfordshire eyre, 
where, in an action for selling beer by a false measure, the defend- 
ant was ordered to defend herself ‘“ twelve-handed,” z¢., by her 
oath, with eleven compurgators; and she gave pledges to make 
her “law” (vadiavit legem)? 

From being a favored mode of trial, wager of law steadily 
tended to become a thing exceptional, not going beyond the 
line of the precedents, and within that line a mere privilege, © 
an optional trial alongside of the growing and now usual trial 
by jury. In the newer forms of action it was not allowed, and 
finally it survived mainly in detinue and debt.t Yet within 
a narrow range it held a firm place. In. 1440, in. debt 
for board, Yelverton, for plaintiff, tried to maintain that the 
defendant could not have his law of a thing “which lies in 
the conusance of the pais.” But the court held otherwise and 
the defendant had his law. In. 1454-5,° there was a great 
debate among the judges over a: demurrer to a plea of non 





1 Liber Albus, Mun. Gild. Lond. i., pp. 57-59, 92, 104. 

2 A good Anglo-Saxon method. Fleta, Lib. 2, c. 63, s. 12, gives the merchants’ way 
of proving a tally by his own oath in nine churches. He was to swear to the same thing 
in each, and then return to Guildhall for judgment. 

8 Seld. Soc. Pub. i., case 61; s. c. Palg. Com. ii., p. cxix, note. And so elsewhere 
abundantly, in the earliest records. ‘Z.g. in 1198-9, Rot. Cur. Reg. i. 200. And see 
Glanville, Bk. 1, cc. 9 and 16 (1187). 

4 Steph. Pl. (Tyler’s ed.) 131-2. 

- § Y. B. 19 H. VI. 10, 25. 6 Y. B. 33 H. VI. 7, 2% 
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summons in a real action, with “ready to aver per pais.” It was 
insisted by Prisot (C. J.) that this lay in the knowledge of the . 
pais, and that all such things should in reason be triable by the 
jury. He admitted, however, that the practice had been other- - 
wise. His associates, Danvers and Danby, agreed with him; while 
Moyle and Ayshton pressed strongly the more conservative doc-. 
trine. “ This will be a strong thing,” said Moile; “it has not been 
done before.” “Since waging law,” said Ayshton, “has always 
been practised, and no other way, this proves, in a way, that it is 
un positive ley. All our law is directed (gutde) by usage or 
statute; it has been used that no one wages his law in trespass, 
and the contrary in debt; so that we should adjudge according to 
the use,” etc. No decision in the case is reported. But Brooke, 
in his Abridgment, in the next century, gives the latter view as 
optima opinio. : 

By 1587! compurgation seems not merely to have been unusual, 
but to have had an archaic look, — in the eyes, at any rate, of the 
Chancellor. We read that the Star Chamber refused to deal with 
one who was alleged to have sworn falsely in making his law; “the | 
reason was because it was as strong as a trial. And the Lord 
Chancellor .demanded ‘of the judges if he were discharged of the 
debt by waging of his law; and they answered, ‘yea.’ But Man- 


_wood (C.B.) said that it was the folly of the plaintiff, because 


that he may change his action into an action of the case upon an 
assumpsit, wherein the defendant cannot wage his law.” In his 
report of Slade’s Case (1602) Coke remarks? that courts will not 
admit a man to wage his law without good admonition and due 
examination. ; 

A century later it still keeps its place, but is strange and anti- 
quated, and the lawyers and judges have lost the clue. In 1699, 
in the Company of Glaziers Case,’ in a debt on a by-law, the 
defendant had his law. When he came with his compurgators, 
the plaintiff's counsel urged that the court need not receive him to 
his oath if he were swearing falsely or rashly; “sed, per Holt, 
C. J.,‘We can admonish him, but if he will stand by his law, we 
cannot hinder it, seeing it is a method the law allows.’” The 


‘reporter takes the pains to describe the details of the proceeding, 





1 Goldsborough, 51, pl. 13. 
2 4 Rep. p. 95. 
3 Anon., 2 Salk. 682. 
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as if they were unfamiliar. I give this in a note At the end 
of it all: “Per Northey (plaintiff's counsel), this will be a 
reason for extending indebitatus assumpsits further than before. 
Holt, C. J. We will carry them no further.” In the next case 
where, in a similar matter two or three years later, the court 
refused wager of law in debt on a by-law, Holt, C.J., said that - 
the plaintiff's counsel yielded too much in the Glaziers Case: “ It 
was a gudgeon swallowed, and so it passed without observation.” 
In 1701-2 came a great case,? where, in debt on a city by-law, for 
a penalty for refusing to serve as sheriff, the defendant offered 
to make his law with six freemen of the city, according to 
the custom of London. The plaintiff demurred. Much that was 
futile was said of wager of law. We are told by Baron Hatsell® 
that it lies only “in respect of the weakness and inconsiderable- 
ness of the plaintiff's . . . cause of demand .. . in five cases: 
first, in debt on simple contract, which is the common case; 
secondly, in debt upon an award upon a parol submission; 
thirdly, jn an account against a receiver; ... fourthly, in 
detinue; ... fifthly, in an amerciament in a court: baron or 
other inferior courts not of record.” Holt rationalized the matter 
in a different way:* “This is the right difference, and not that 
which is made in the actions, viz., that it lies in one sort of action 
and not in another; but the true difference is when it is grounded 
on the defendant’s wrong; . . . for if debt be brought and... 
the foundation of the action is the wrong of the defendant, wager 
of law will not lie.” And again,> “The secrecy of the contract 
which raises the debt is the reason of the wager of law; but if 
the debt arise from a contract that is notorious, there shall be no 
wager of law.” 





1 “The defendant was set at the right corner of the bar, without the bar, and the 
secondary asked him if he was ready to wage his law. He answered yes; then he laid 
his hand upon the book, and then the plaintiff was called ; and a question thereupon 
arose whether the plaintiff was demandable? And a diversity taken where he perfects 
his law instanter, and where a day is given in the same term, and when in another term. 
As to the last, they held he was demandable, whether the day given was in the same term 
or another. Then the court admonished him, and also his compurgators, which they 
regarded not so much as to desist from it ; accordingly, the defendant was sworn, that 
he owed not the money modoet forma, as the plaintiff had declared, nor any penny 
thereof. Then his compurgators standing behind him, were called over, and each held 
up his right hand, and then laid their hands upon the book and swore, that they believed 
what the defendant swore was true.” 2 London v. Wood, 12 Mod. 669. 


3 Ib., p. 669-70. * Ib., p. 677. 5 Ib., p. 679. 
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In the latter half of the eighteenth century it was nearly gone. 
Blackstone tells us: “One shall hardly hear at present of an 
action of debt brought upon a simple contract,” but of assumpsit 
for damages, where there could be no wager of law: and so of 
trover instead of detinue. “In the room of actions of account 
a bill in equity is usually filed. . . . So that wager of law is quite 
out of use; ... but still it is not out of force. And therefore 
when a new statute inflicts a penalty and gives ... debt for 
recovering it, it is usual to add ‘in which no wager of law shall be 
allowed ;’ otherwise an hardy delinquent might escape any pen- 
alty of the law by swearing that he had never incurred or else had 
discharged it.” } 

The ancient trial was, then, by this time, well nigh its end. The 
validity of it, indeed, was recognized by the Court of Common 
Pleas in 1805; but in 1824, when for the last time it makes its 
appearance in our reports,’ it is a discredited stranger, ill under- 
stood: “ Debt on simple contract. Defendant pleaded xz/ debet 
per legem. . . . Langslow applied to the court to assign the num- 
ber of compurgators. . . . The books [he says] leave it doubt- 
ful. . . . This species of defence is not often heard of now. 
.. . Abbott, C. J. The court will not give the defendant any 
assistance in this matter. He must bring such number of com- 
purgators as he shall be advised are sufficient. . . . Rule refused. 
The defendant [say the reporters] prepared to bring eleven com- 
purgators, but the plaintiff abandoned the action.” It turned out 
then that it was not yet quite a ghost; and so in 1833 (Stat. 3 & 4 
Will. IV. c. 42 s. 13) it was at last enacted by Parliament “ that 
no wager of law shall be hereafter allowed.” 

V. The Ordeal. — Of trial by the ordeal (other than the duel) 
not much need be said. Nothing is older; and it flourishes still 
in various parts of the world. As the investigations of scholars 





1 Com. iii. 347-8. This clause had been usual in English statutes for a century or 
two, and it appeared also on this side of the water, in our colonial acts, even in regions 
like Massachusetts, where it is said that wager of law was not practised. Dane’s Ab. i. 
c. 29, art. 8. In Childress v. Emory, 8 Wheat. 642, 675 (1823), Story, J., is of opinion 
that “ the wager of law, if it ever had a legal existence in the United States, is now 
completely abolished.” 

2 Barry v. Robinson, 1 B. & P. (N. R.), p. 297: “ If a man,” argued counsel, “ were 
now to tender his wager of law, the court would refuse to allow it.” ... “ This was 
denied by the court,” adds the reporter. 

8 King v. Williams, 2 B. & C. 538. 
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discover it everywhere among barbarous people, the conclusion 
seems just that it is indigenous with the human creature in the 
earlier stages of his development! Like the rest, our ancestors 
had it. Glanville, for instance, our earliest text-book (about 
1187),? lays it down that an accused person who is disabled by 
mayhem ¢éenetur se purgare. .. . per Dei judicium. . . . sctlicet per 
callidum ferrum si fuertt homo liber, per aquam si fuerit rusticus. 
This was found to be a convenient last resort, not only when 
the accused was old or disabled from fighting in the duel, but 
when compurgators or witnesses could not be found or were 
contradictory, or for any reason no decision could otherwise be 
reached? . 

The earliest instance of the ordeal in our printed judicial records 
occurs in 1198-9,‘ on an appeal of death, by a maimed person, 
where two of the defendants are adjudged to purge themselves 
by the hot iron. But within twenty years or so this mode 
of trial came to a sudden end in England, through the powerful 
agency of the Church, — an event which was the more remarkable 
because Henry II., in the Assize of Clarendon (1166) and again 
in that of Northampton (1176), providing a public mode of ac- 
cusation in the case of the larger crimes, had fixed the ordeal as the 
mode of trial. The old form of trial by oath was no longer recog- 
nized in such cases in the king’s courts. It was the stranger, 
therefore, that such quick operation should have been allowed in 
England to the decree, in November, 1215, of the Fourth Lateran 
Council at Rome. That this was recognized and accepted within 
about three years (1218-19) by the English crown is shown by 
the well-known writs of Henry III. to the judges, dealing with the 
puzzling question of what to do for a mode of trial, cum prohibitum 
sit per Ecclesiam Romanam judicium ignis et aquae.’ I find no 
case of trial by ordeal in our printed records later than Trinity 





1 Patetta, Ordalie, c. I. 2 Book xiv., c. i. 

8 It is worth remarking that civilization has not yet developed a satisfactory substi- 
tute for these tests of the barbarians, in cases where there is merely strong and per- 
sistent ground for suspicion; in such a case, for example, as a well-known instance of 
the drowning of a young woman at a leading summer resort (Bar Harbor) in 1887. In 
earlier days the ordeal would have been the trial there. 

* Rot. Cur. Reg 1. 204. 

5 Sacros. Conc. xiii. ch. 18, pp. 954-5. Rymer’s Foedera (old ed.) 228, ib. (Rec. 
Com. ed.) 154, has one of these writs. Maitland quotes it in his Gloucester Pleas, 
p- Xxxviii. 
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Term of the 15 John (1213).! We read then of these cases. 
One Ralph, accused of larceny, is adjudged to purge himself by 
water; he did clear himself, and abjured the realm. And so in 
another exactly like case of murder? It was the hard order of 
the Assize of Clarendon that he who had come safely through 
the ordeal might thus be required to abjure the realm, a circum- 
stance which recalls the shrewd scepticism of William Rufus when 
he remarked of the judicium Dei that God should no longer 
decide in these matters, — he would do it himself In the third 
case a person was charged with supplying the knife with which a 
homicide was committed, and was adjudged to purge himself by 
water of consenting to the act. He failed, and was hanged. 

In England, then, this mode of trial lived about a century and a 
half after the Conquest, going out after Glanville wrote, and before 
Bracton. The latter is silent about it. 

VI. Trial by Battle. — This is often classified as an ordeal, “a 
God’s judgment.” But in dealing with our law it is convenient to 
discriminate these, for the battle has certainly other aspects than 
merely that of an appeal to heaven. Moreover, it survived the 
ordeal proper for centuries. It had, also, no such universal vogue. 
Although it existed among almost all the Germanic people, the 
Anglo-Saxons seem not to have had it; but it came into England 
with the Normans in full strength. In Glanville, a century after 
the Conquest, we see it as one of the chief modes of trial in the 





1 Plac. Ab. 90, col. 2. Two of these cases are given in Seld. Soc. Pub. i., case 116, 
where also there follow three others, 119, 122, and 125, “ of uncertain date.” 

2 Patetta, Ordalie, 312, doubts the accepted opinion that the disappearance of the 
ordeal in England was thus due to the Lateran Council decree. He remarks, truly, that 
the action of the Council merely forbade ecclesiastics to take part in the ordeal, and adds 
that there is mention of the ordeal in Henry the Third’s Magna Carta of 1224-5. But 
one is inclined to doubt whether Dr. Patetta had in mind the king’s writs above referred 
to; those and the sudden cessation of the cases seem conclusive. As regards the men- 
tion of /egem manifestam as late as the Magna Carta of 1224-5, it may, perhaps, be 
explained by the circumstance that this was a reissue of an earlier document. The 
mere /egem of the former documents had already become /egem manifestam nec adjura- 
mentum, in the second reissue, of 1217. The phrase was also used for the battle as well 
as the ordeal in its narrower sense — the sense now under consideration. See Brunner’s 
interesting comment on this passage of Magna Carta in Zeits. der Sav.-Stift. (Germ. 
Abt.) ii. 213. There occurs a reference to the ordeal in a record of 1221, but on exam- 
ination it proves to be a statement that one Robert underwent the ordeal at a previous 
trial, which may well have been some years earlier. Maitland’s Gloucester Pleas, case 
383, and p. xxii; and notes on this case at p. 150, and on case 434, at p. 151. 

8 Cited by Brunner, Schw. 182. 
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king’s courts: “A debt... is proved by the court’s general 
mode of proof, viz., by writing or by duel.”?_ “They may come 
to the duel or other such usual proof as is ordinarily received in 
the courts,” etc.2. Of the inferior courts, also, we are told that in 
a lord’s court a duel may be reached between lord and man, if any 
of the man’s peers makes himself a witness and so champion. 
He, also, who gave the judgment of an inferior court might, on a 
charge of false judgment, have to defend the award in the king’s 
court by the duel, either in person or by a champion. 

There is sufficient evidence that it was, at first, a novel and 
hated thing in England. In the so-called “ Laws of William the 
Conqueror,” it figures as being the Frenchman’s mode of trial, 
and not the Englishman’s. In a generation after the Conquest, 
the charter of Henry I. to the city of London grants exemption 
from it; and the same exemption was widely sought and granted, 
e.g., in the cases of Winchester and Lincoln. The earliest refer- 
ence to the battle, I believe, in any account of a trial in England, 
is at the end of the case of Bishop Wulfstan v, Abbot Walter, 
in 1077.6 The controversy was settled, and we read: “ Thereof 
there are lawful witnesses . . . who said and heard this, ready to 
prove it by oath and battle.” This is an allusion to a common 
practice in the Middle Ages, that of challenging an adversary’s 
witness,’ or perhaps to one method of disposing of cases where 
witnesses were allowed on opposite sides and contradicted each 
other. Brunner ® refers to this, with Norman instances of the dates 
1035, 1053, and 1080, as illustrating a procedure which dated back 
to the capitulary of 819, mentioned above at p. 52. Thus, as 
among nations still, so then in the popular courts and between 
contending private parties, the battle was often the w/tima ratio, 
in cases where their rude and unrational methods of trial yielded 
no results. It was mainly in order to displace this dangerous, 
costly, and discredited mode of proof that the recognitions — that 
is to say, the first organized form of the jury — were introduced. 





1 Lib. ro, c. 17. 2 Lib. 13, c. 11. 

8 Lib. 9, c. I. * Lib. 8, c. 9. 

5 Mon. Gild. Lond. i. 128, s. 5, and Thorpe, i. 502 — quod nullus eorum faciat bellum. 
Pike, Hist, Crim. Law, i. 448; Patetta, Ordalie, 307, 308. 

6 Essays in Anglo-Saxon Law, 379; S. C. Big. Plac. Ang. Norm. 19; Brunner, Schw. 
197, 400-1. 

7 Lea, Sup. and Force, 3d ed., 111. 

8 Schw. 197-8; ib. 68, 401, citing Glanville, lib. 10, c. 12; lib. 2, c. 21. 
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These were regarded as a special boon to the poor man, who was 
oppressed in many ways by the duel.’ It was by enactment of 
Henry II. that this reform was brought about, first in his Norman 
dominions (in 1150-52), before reaching the English throne, and 
afterwards in England, sometime after he became king, in 1154. 
Brunner (to whom we are indebted for the clear proof of this) 
remarks upon a certain peculiar facility with which the jury made 
head in England, owing, among other reasons, to the facts (1) that 
the duel was a hated and burdensome Norman importation, and 
(2) that among the Anglo-Saxons, owing to the absence of the 
duel, the ordeal had an uncommonly wide extension, so that when, 
a generation later than the date of Glanville’s treatise, the ordeal 
was abolished, there was left an unusually wide gap to be filled by 
this new, welcome, and swiftly developing mode of trial.2_ The 
manner in which Glanville speaks of the great assize is very re- 
markable. In the midst of the dry details of his treatise we come 
suddenly upon a passage full of sentiment, which testifies to the 
powerful contemporaneous impression made by the first introduc- 
tion of the organized jury into England.® 

Selden has remarked upon the small number of battles recorded 
as actually fought.‘ The publications of the society which bears 
his honored name is now bringing to light cases of which he 





1 For instance, we are told that “ Saint Louis abolished battle in his country because 
it happened often that when there was a contention between a poor man and a rich man 
in which trial by battle was necessary, the rich man paid so much that all the champions 
were on his side and the poor man could find none to help him.” Grandes Chroniques 


de France, publi¢es par M. Paulin, Paris, vol. 4, p. 427, 430, al. 3. Cited in Brunner 
Schw. 297, note. 


2 Schw. 397. 

8 Glanville, lib. 2,c.7. This well-known passage runs in substance thus: The Grand 
Assize is a royal favor, granted to the people by the goodness of the king, with the advice 
of the nobles. It so cares for the lives and estates of men that every one may keep his 
lawful right and yet avoid the doubtful chance of the duel, and escape that last penalty, 
an unexpected and untimely death, or, at least, the shame of enduring infamy in uttering 
the hateful and shameful word [“ Craven ”’] which sounds so basely in the mouth of the 
conquered. This institution springs from the greatest equity. Justice, which, after de- 
lays many and long, is scarcely ever found in the duel, is more easily and quickly reached 
by this proceeding. The assize does not allow so many essoins as the duel; thus labor 
is saved and the expense of the poor reduced. Moreover, by as much as the testimony 
of several credibie witnesses outweighs in courts that of a single one, so much does this 
process rest on greater equity than the duel. For while the duel goes upon the testi- 


mony of one sworn person, this institution requires the oaths of at least twelve lawful 
men. 


# Duello, cc. 8 and 13. 


8 
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probably never heard.!_ Such traces of the duel in England as are 
found before Glanville’s time are collected in Bigelow’s Placita 
Anglo Normannica. Very early cases from Doomsday Book, 
compiled by William within twenty years of the Conquest, are 
found here.? Selden® refers to a civil case in Mich. 6 Rich. I. 
(1194), as “ the oldest case I have read of.” This may be the case 
in Vol. I. of the Rotuli Curiae Regis, 23-24, 26, which appears to 
be the earliest one reported in the judicial records. Although 
the demandant here hoc offert probare versus eum per Radulphum 
filium Stephani, qui hoc offert probare ut de visu patris suit per 
corpus suum sicut curia consideraverit, and the defendant came 
and defended the right and inheriting of (the plaintiff), e¢ vzsum 
patris Radulphi filit Stephani, per Fohannem ... qui hoc offert 
defendere per corpus suum consideracione curiae,—yet the case 
appears to have gone off without the battle on another point. 
But this record shows the theory of the thing. The plaintiff offers 
battle and puts forward a champion who is a complaint-witness, 
and who speaks as of his personal knowledge or, as in this case, 
on that of his father,* and stands ready to fight for his testimony. 
Before the battle the two champions swear to the truth of what 
they say. ’ 

In the mother-country, Normandy, one might hire his champion ; 
but in England, theoretically, it was not allowed. In 1220 one 
Elias Piggun was convicted of being a hired champion, and lost 
his foot. What was thus forbidden seems, however, to have been 
much practised, and finally, in 1275, the struggle to prevent it 
came to an end by abandoning any requirement that the champion 
be a witness. The St. West. I., c. 41, reads: “Since it seldom 
happens that the demandant’s champion is not forsworn in making 
oath that he or his father saw the seisin of his lord or ancestor and 





1 If the lawyers knew how much they could promote the cause of legal learning, and 
thereby improve our law, by becoming members of this excellent society (it costs a 
guinea a year), they would not neglect the opportunity. The American Secretary is 
Professor Keener, of the Columbia Law School, in the city of New York. 

2 pp. 41, 42, 43, 61, 305. 8 Duello, c. 13. 

* Glanville, lib. 2, c. 3, sets forth that in this class of cases the plaintiff cannot be 
his own champion, for he must have a good witness, who shall speak of his own knowl- 
edge or that of his father. So in the recognition, substituted for the battle, the jurymen 
— the twelve witnesses of Glanville’s eulogy,so much better than the one battle-witness 
—are to speak of their own personal knowledge, or by the report of their fathers, e¢ 
per talia quibus fidem teneantur habere ut propriis. Tb., lib. 2, c. 17. 

§ Seld. Soc. Pub. i. 192; s. c. Bracton, 151 b. 
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his father commanded him to derazgn, it is provided that the de- 
mandant’s champion be not bound to swear this; but be the oath 
kept in all other points.” 

The Year Books indicate that trial by battle was not much 
resorted to. One sign of it is the particularity with which the 
ceremonial is described, as if it were a curiosity. Thus in 1342-3, 
and again in 1407, in criminal appeals, the formalities of the battle 
oath and subsequent matters are fully given. And in 1422? the 
ceremony in a battle between champions is described with curious 
details, down to the defaulting of the tenant on the appointed day. 
In 1565 Sir Thomas Smith? tells us, of this mode of trial, that it 
was not much used, but “I could not learn that it was ever abro- 
gated.” This was only six years before the famous writ of right, 
in Lowe v. Paramour,* which furbished up this faded learning. 
Dyer has a pretty full and good account of that case; but Spel- 
man’s Latin ®is fuller and very quaint. The trial in a writ of right, 
he tells us, repeating with precision the doctrine of four centuries 
and a half before, is by duel or the assize; utrunque genus hodie 
insuetum est sed duelli magis.6 Yet, he goes on, it chanced that 
this last was revived in 1571, and battle was ordered, non sine, 
magna juris consultorum perturbatione. Then comes a curious 
detailed account, setting forth, among other things, how Nailer, 
the demandant’s champion, in his battle array, to the sound of 
fifes and trumpets, on the morning of the day fixed for the battle, 
Londinum minaciter spatiatur. It has. been said that Spelman was 
present at Tothill Fields on that day with the thousands of spec- 
tators that assembled; he does not say so, I believe, but he writes 
with the vivacity of an eye-witness. The plaintiff did not appear. 
Another like case occurred as late as 1638,’ but there was no fight. 
Efforts to abolish the judicial battle were made through that 
century and the next, but without result. At last came the famous 
appeal of murder in 1819,° in which the learning of the subject 





1 Y. B. 17 Ed. III. 2, 6; s. c. Lib. Ass. 48, 1; Y. B. 9 H. IV. 3, 16. 

2 Y. B.1 H. VI. 6, 29. 

8 Com. England, bk. ii. c. 8. 

* Dyer, 301. 

5 Glossary, sub voc. Campus, A. D. 1625. 

6 How rusty the lawyers were in 1554, as regards the Grand Assize, is shown in 
Lord Windsor v. St. John, Dyer, 98 and 103 b. 

7 Cro, Car. 522; Rushworth’s Coll. ii. 788. 

8 Ashford v. Thornton, 1 B. & Ald. 405. 
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was fully discussed by the King’s Bench, and battle was adjudged 
to be still “the constitutional mode of trial” in this sort of case. 
As in an Irish case in 1815,! so here, to the amazement of man- 
kind, the defendant escaped by means of this rusty weapon. And 
now at last, in June, 1819, came the abolition of a long-lived relic 
of barbarism, which had survived in England when it had vanished 
everywhere else in Christendom 

The Grand Assize, also, that venerable original form of the jury 
which Henry II. established, with its cumbrous pomp of choosing 
for jurymen knights “ girt with swords” ® went out at the end of 
1834, with the abolition of real actions. 

We have now traced the decay of these great medieval modes 
of trial in England. What, meantime, had been happening to 
the jury? That is a question to be answered hereafter. 

| Fames B. Thayer. 


CAMBRIDGE, May 1891. 





1 Neilson, Trial by Combat, 330. 

2 Stat. 59 Geo. III. c. 46, — reciting that “appeals of murder, treason, felony, and 
other offences, and the manner of proceeding therein, have been found to be oppres- 
sive; and the trial by battle in any suit is a mode of trial unfit to be used ; and it is ex- 
pedient that the same should be wholly abolished.” The statute went on to enact that 
all such appeals “shall cease, determine, and become void and . . . utterly abolished, 
{and that] in any writ of right now depending or hereafter to be brought, the tenant 
shall not be received to wage battle, nor shall issue be joined or trial be had by battle 
in any writ of right.” 

8 Lord Windsor wv. St. John, Dyer, 103 b. 
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F there is one example which illustrates better than another 

the old allegory of the gold and the silver shields, it is the 
controversy that has attended the maxim Nemo tenetur setpsum 
prodere. If one instance better than another serves to exemplify 
the manner in which history may cover up the origin of a legal 
principle, destroy all traces of its real significance, change and 
recast its purpose and its use, while preserving an identity of 
form and leaving it with its vigor of life unabated and its legal 
orthodoxy untainted, it is this rule that no man shall be com- 
pelled to criminate himself. In both these aspects, historical and 
controversial, the story of this maxim is full of interest. 

Yet of this contrariety of impressions some explanation must 
be possible, if only it be discoverable. If we can throw the light 
of history upon this rule from its first appearance down to the 
time when it received its final shape, we shall be better able to 
judge how firm is its basis in our system of law, and how strong 
a claim, merely by virtue of its history and its lineage, it ought 
to have upon our respect. We may then weigh intelligently the 
various contesting considerations and be prepared to make a 
final adjustment of the claims of this principle to the impor- 
tant place which it now occupies. This we need to do, not only 
for the sake of reaching a verdict upon the maxim itself, but as 
well for the purpose of examining the clusters of lesser rules that 
have grown out of it, and of correcting the anomalies that flour- 
ish among them. If our verdict is favorable, let us carry the 
principle to its logical extent and enforce it thoroughly; if 
unfavorable, let its influence be discouraged and let its operation 
be modified to the extent which our conclusion may require. 

What, then, is the history of this rule? Space requires that 
only a brief sketch be given here, and the filling in of details, with 
references to the authorities, must be left for another occasion. 
Briefly, these things appear: Ist. That it is not a common-law 
rule at all, but is wholly statutory in its authority. 2d. That the 
object of the rule, until a comparatively late period of its exist- 
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ence, was not to protect from answers in the king’s court of 
justice, but to prevent a usurpation of jurisdiction on the part of 
the Court Christian (or ecclesiastical tribunals). 3d. That even as 
thus enforced the rule was but partial and limited in its appli- 
cation. 4th. That by gradual perversion of function the rule 
assumed its present form, but not earlier than the latter half of 
the seventeenth century.! 

These are the results in brief. Let us now turn to the evidence. 
We are taken back to the middle of the thirteenth century. It 
was an epoch marked by a stubborn antagonism between civil and 
ecclesiastical influences. The leaders of the church were of 
foreign culture, and through them was exerted the powerful in- 
fluence of the papal see. The barons were engaged in that defence 
of English liberties and so-called popular rights, which was char- 
acterized by repeated defeats on the part of kings and by the sign- 
ing of successive charters. Rather as an incident than otherwise 
of this general struggle, it came about that the canon law and the 
common law were placed in opposition. From the time of Henry 
III., and earlier, down to the days of the first James, it is apparent 


that there was a constant and irritating friction between the two - 


systems. The proclamation of Stephen in proscribing the use of 
the civil law,? and the well-known order issued by Henry IIL., in 
1235, in regard to the teaching of law in the city of London, are 
some of the earlier signs of the extent and importance of the 
conflict. 

When Henry married his French wife, in 1236, there came over 
with her to England her four uncles, one of whom, Boniface, was 
placed in the see of Canterbury,—according to one authority, —as 
archdeacon. In the same year, 1236 (Matthew Paris says 1237), 
there came over a Cardinal Otho (whose constitutions have always 
been regarded as of high authority), and in a conference (Conci- 
lium Pananglicanum) held at Saint Paul’s in the same year he 
promulgated a constitution ordaining that the oath against cal- 
umny ( jusjurandum calumni@) be required in every ecclesiastical 





1 Some interesting evidence, in a line with what will be here offered, may be found in 
Bentham's Judicial Evidence, vol. 5, book 9, c. 3, 4. In his brief account (to which I 
had not referred until the present material was quite collected) special attention is 
called to the absence of the privilege in common-law practice before the seventeenth 
century. 


2 Probably 1154. See Wilkin, Leg. Ang. Sax. 318. Joh. Sarisb., Policraticus, Lib. 
8, c. 22 b. 
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suit, “ obtenta consuetudine in contrarium non obstante,’ notwith- 
standing the previous custom to the contrary.! This jusjurandum 
calumnie was an oath which, according to ecclesiastical practice, 
each party might take at the beginning of a suit, affirming among 
other things that he would answer truly to every question that 
might be asked him. It was practically identical with the oath 
ex officio, which afterwards came into prominence in the course of 
the controversy. What is to be noted in particular is that the 
phrase, “ obtenta consuetudine in contrarium non obstante,” refers to 
the practice obtaining in the ecclesiastical courts before that time. 
So far as the accessible evidence indicates, this decree was the first 
instance of the employment of this oath in England. 

The passage rises into importance, because Coke? has endeav- 
ored to found upon it an argument that the custom and therefore 
the common law of England before this date forbade such oaths 
to be required, and that subsequent statutes, to which reference 
will be made, were therefore only declaratory of the common 
law. But nothing could be more wide of the mark. The only 
ground offered by Coke for his opinion was this clause, the mean- 
ing of which he entirely misapprehended. That it refers, not to a 
custom of the king’s courts (of which the newly arrived cardinal 
could, have had only the slightest knowledge), but to the previous 
practice in the Courts Christian, appears not only from the con- 
text of the constitution,® but from direct statements in the annota- 
tions of Athon as well. This oath had always been administered, 
according to the canon law, in civil causes, but not in causes 
purely spiritual; ® and in requiring it in the latter instances, Otho 
made an innovation which “per expertam considerationem” has 
ever since found a place in ecclesiastical practice. 

Possibly, in the case of Coke, his wish fathered his opinion, for 
in later days (1589), as we shall see, he held a brief on behalf of 
one who objected to the administration of this oath; and as, 
between that time and the publication of his book, the highest 
judicial authorities had solemnly declared that this oath could be 
lawfully administered, the discovery of a common-law foundation 
for the statutory principle which he was supporting in the face 





1 Lindwood, 60; 12 Co. 68; Gibson’s Codex, roto. 

2 2 Inst. 667. 8 Lindwood, 61, notes (b), (c). 

£ Otho’s constitutions were annotated by Actonus, known as Athon, Canon of 
Lincoln, who flourished about 1290, in the reign of Edward I. 

5 Corp. Jur. Canon., De Furamento Calumina, 1, 2. 











74 HARVARD LAW REVIEW. 


of an enormous opposition would have been a rich boon to him. 
It is hard to escape the belief that Coke was wilfully blind to the 
real meaning of the passage. Not only is there no evidence in 
favor of Coke’s belief, but the absence of any previous practice 
of requiring this oath in the Court Christian in the class of cases 
which caused the controversy (cases of ecclesiastical offences) 
makes it almost impossible that any opportunity could have 
arisen for resistance to such a practice, and for the establishment 
of a custom to the contrary. That any rule against the imposi- 
tion of such an oath could have arisen of itself is not only con- 
trary to the mode of development of the common law, but is 
entirely unlikely to have sprung up among a people familiar with 
the system of compurgation oaths. Add to this that a negative 
custom, in the sense of a custom binding as law, is a rare thing, 
and that in this case the rvle would much more probably have 
arisen, if at all, through a decision as a statute, and not as a cus- 
tom; for custom develops by unanimous consent, not in the midst 
of hot controversy. 

Soon after this constitution of Otho came another, from Boni- 
face (1272), employing the same method of procedure. It recited 
that in the course of investigations by the prelates “ de criminibus 
et excessibus subditorum suorum,” the layman “ suffultt potestate 
temporalium dominorum, in hujusmodti inguisitionibus citate, nolunt 
jurare de veritate diceda,” it ordered an inquisition and the appli- 
cation of the oath to witnesses.! 

It does not appear that these decrees of Otho and Boniface met 
with any more opposition than other acts done in assertion of the 
ecclesiastical jurisdiction. The reign of Edward I. was apparently 
a time when the royal power favored the churchly claims, for by 
the statute 13 Ed. I., Circumspecte Agatis (1285), the jurisdiction 
of the Court Christian was materially enlarged. But in the statute 
known as “ Prohibitio formata de statuto articulorum clert” a change 
of policy occurred, and the foundation was laid of the privilege 
now under discussion. This statute enacted that the officers of 
the law should not permit “guod altigut latci in ballione sua in 
aliquibus locis conventant ad aliquas recognitiones per sacramenta 
sua facienda, nist in causis matrimonialibus et testamentariis.” 
There can be no doubt that this was the earliest legal opposition 
which the prelates encountered in their imposition of the oath. 





1 Lindwood, 109; 2 Co. 26. 
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It was the starting-point of to-day’s rule. It is with the fortunes of 
this statute and its successors that we are now chiefly concerned. 
The date of the act is placed by Cay and other editors as of 
tempore incerto before the end of Edward II.’s reign (1326), while 
Coke attributes it to the first few years of Edward I.’s time.! 

No reasons are given by the latter, however, and it seems 
unlikely that the administration which enacted Circumspecte 
Agatis could also have passed so stringent a law as the Prohibitio 
Formata. It is more probable that it belongs in the reign of 
Edward II. (1307-1326). 

It is noticeable that the exception peculiar to this statute, “ #zsz 
in causis matrimonialibus et testamentarits,” appears again and 
again, in the succeeding years, alike in the vehement protests of 
the clergy and in the various royal prohibitions issued to curb the 
zeal of ecclesiastical officers. But the significant point about 
the statute is that its object was the general one of restricting the 
ecclesiastical jurisdiction, and the prohibition of citations to take 
oaths was incidental only, and was simply a means to the chief 
end. Just as the surest bar to a plaintiff's recovery in a common- 
law suit was the non-existence of a writ covering his case, so the 
best method of curtailing the ecclesiastical jurisdiction was to cut 
off that power to summon and examine which was the strength of 
their procedure. 

That a repugnance to the oath itself did not exist, is shown by 
the exception in favor of causis matrimonialibus et testamentarits. 
Moreover, the statute begins by forbidding the ecclesiastical 
courts to take cognizance of various “matters and causes of 
money, and of other Chattels and Debts which are not of Testa- 
ment or Matrimony,” thus revealing that its real point of attack 
was the scope of the ecclesiastical jurisdiction. Such, too, has 
been the accepted significance of the law in later times. Britton 
understood it as preventing the ecclesiastical courts from enter- 
taining any pleas—that is, suits — other than matrimonial and 
testamentary.2, In the annals of later ecclesiastical practice, this 
statute is remembered chiefly, if not solely, as the origin of 
the limited jurisdiction of Courts Christian2 Furthermore, the 
prohibition applied only to laymen, which suggests, on the one 





1 Cay, Statutes of the Realm, I. 209; 2 Co. 600. 
2 Nichol’s Britton, 35. 
8 See also the forms of the prohibitions in F. N. B., 41 A, and Reg. Brev. 346. 
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hand, that nothing was aimed at the oath, as in itself an object of 
dislike, and, on the other, that the moving influence was a jeal- 
ousy of the hold the clergy were obtaining on the laity and a 
desire to restrict their power to persons and matters purely 
spiritual. 

But the clergy did not accept this check as final, and the strug- 
gle continued. Articles were presented to Edward II., vainly 
protesting against the narrowness of their powers! In Henry 
IV.’s time they found an administration more favorable to their 
cause, and a reaction took place. A statute of 2 H. IV. (1403) 
gave the church permission to use all the sanctions or “ methods ” 
authorized by its canons, and under this clause the oath began 
again to be administered. In 1408 we find Archbishop Arundel 
directing his clergy to denounce as heretics all who spoke against 
the administration of oaths by ecclesiastics. 

But the tide turned once more against the church, and we find 
a statute of 28 H. VIII. (1533) repealing the statute of H. IV., 
and leaving the law as it stood before. This new statute was 
directed against certain clerical abuses; but it is apparent from 
the preamble that, in the movement of opposition now beginning, 
the grievance of the people and of the commons was the oath itself, 
or rather the detestable methods attending the church’s use of it, 
quite as much as the general jurisdiction of the church. 

At this time, then, the law stood that oaths could be adminis- 
tered (by ecclesiastics) to the clergy in all cases, and to laymen 
in matrimonial and testamentary causes. In 1 Phil. and M. the 
statute of H. VIII. was repealed, but 1 Eliz. saw it restored. 
The statute of H. VIII., however, is not heard of again for many 
years, and it is likely that the agitation which gave it being would 
have died out had not a powerful engine for the discovery of 
heretics now made its appearance,—the High Court of Com- 
mission, appointed by virtue of the supreme ecclesiastical 
authority of Elizabeth. Up to 1583 five commissions had been 
issued, but until the sixth, in that year, no great murmuring 
seems to have been heard. Now, however, Archbishop Whitgift, 
a man of stern Christian zeal, determined to crush heresy wher- 
ever its head was raised, was placed in charge of a commission 
which proceeded immediately to examine clergymen and other 





1 See 9 E. II., Articuli Cleri ; Cay, Statute of the Realm, I. 171; see also Athon, 
Ppt. 3, P- 47- 
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suspected persons upon oath. From this time forward there is 
much concerning the oath. But the course of past practice had 
by no means been changed, in obedience to the statute of H. VIII. 
The temper of Elizabeth and of the zealous Whitgift inclined to 
a strong, ecelesiastical administration. The law of Henry was 
there on the books, but it took nearly one hundred years to win 
the struggle against ecclesiasticism and to put life into the 
statute. 

There is abundant evidence of the fact that the statute of H. 
VIII. had by no means become generally known and carried out 
in ecclesiastical practice. Even as late as 1610 it seems that the 
Commons conceived that there was no good remedy by law 
against the inquisitional proceedings of the High Commission, 
and they remonstrated and tried to pass bills. But the clearest 
proof is found in the very law reports themselves, where the in- 
terpreters of the law were found ignoring the claims of this statute. 
The subject came up in most of the courts, though at different 
times in each. The earliest discoverable case in the reports is 
Collier v. Collier, in the Court of Common Pleas, in 1589. A suit 
for incontinence had been begun, and the defendant prayed for a 
prohibition, citing the writ upon the statute of E. II., as found in 
Fitzherbert and in the Register. According to one report, “the 
court would advise of it,” and no decision was reached! Ac- 
cording to another report, the prohibition was granted.2 Coke 
was the petitioner’s attorney, and his claim was that “ “emo tenetur 
seipsum prodere in such cases, but only in causts mater. et test.,” 
‘‘where,” he added, “no discredit can be to the party by his 
oath.” In Moor, 906, this appears as the ground of the decision. 
But in 1591 the King’s Bench (Wray, C. J., Gawdy and Ander- 
son, JJ.) refused to sustain an indictment for administering the 
oath against incontinence, on the ground that the oath could be 
lawfully administered where the offence was first presented (that 
is, informed of) by two men, and in this case there had been a 
proper presentment.2 Thus, as we shall see, the court sustained 
the strict ecclesiastical rule, but ignored the statute. Finally, in 
1591, the case of Cartwright, who had been for some time lan- 
guishing in the hands of Whitgift, protesting against the imposi- 





1 4 Leon. 194; Nelson, Prohibition, E. 5. 
2 Cro. El. 201. 
3 Dr. Hunt’s Case, Cro. El. 262. 
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tion of the oath, was brought up again, and an opinion was given 
upon it by the Chief Justices of the Common Pleas and the King’s 
Bench, the Chief Baron of the Exchequer, Serjeant Puckring, and 
the Queen’s Attorney-General and Solicitor-General, to the effect 
that the refusal of Cartwright and his followers to take the oath 
was wrong.! This was correct enough, from the point of view of 
the statute, as to Cartwright, who was a minister; but his com- 
panions in durance were chiefly laymen. The court evidently in- 
tended to adopt the ecclesiastical contention. Thus in 1591 we 
have the King’s Bench and the highest legal personages pro- 
mulgating the church’s rule and slighting the statute. Since 
Anderson, a judge of the King’s Bench in 1590, afterwards (1592) 
filled the chief justiceship of the Common Pleas until Coke took 
it in 1606, this doctrine must have subsequently had a representa- 
tive in the Common Pleas also. 

But in 1603 James came to the throne, and the whole aspect of 
affairs seems now to change. In that interval of a dozen years 
much, apparently, had been done and said which had tipped the 
balance in the opposite direction. From this time the eccle- 
siastical cause begins gradually to decline. Before noting the 
decisions which mark this decline, let me call attention to two inci- 
dents which emphasize the change that had occurred. In 1583, 
Whitgift had prepared a list of interrogatories for certain ministers, 
touching their conformity, and they had appealed to Lord Bur- 
leigh to protect them. Burleigh mildly expostulated with the 
Archbishop, protesting that “this is not a charitable way.” But 
the Archbishop answered firmly, and declared “it is so cleere by 
law that it was never hitherto called into doubt; ” and mentioned a 
case (unreported, apparently) in Elizabeth’s time where certain 
ones were committed to the Fleet for counselling J. S. and other 
papists not to answer upon their oaths.? Now, in 1603 * the king 
called a conference of the clergy, “a famous Disputation and 
Examination into the Customs and Practices of this Church.” In 
the course of a discussion about the granting of commissions by 
archbishops, one of the lords referred to the proceedings of these - 
commissions, compared them to the Spanish Inquisition, and 
spoke of the oath ex officio, by which persons were forced to 
accuse themselves, and mentioned the case in which Burleigh had 





1 Strype’s Life of Whitgift, 360, App. 138. 
2 Strype’s Whitgift, p. 160. 3 Tb. 568. 
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intervened, twenty years before. The crafty Whitgift then pro- 
tested that the noble lord was in error, “for if any Article did 
touch the Party in any way, either for Life, Liberty, or Scandal, 
he might refuse to answer,” and that his own answer to Burleigh 
would doubtless have satisfied the noble lord, but that as to a 
matter twenty years old his memory failed him. Now, in that 
letter to Burleigh he had, in fact, not only not made any such 
exception, but had vigorously defended each and every article as 
lawful. The new notion had, in 1603, begun to gain currency, 
and he realized it. One more example. When Cartwright’s case 
came up in the Star Chamber, in 1600 or thereabouts, he made a 
strong defence on the ground: of the unlawfulness of the oath. 
He was asked why he had not made the same defence twenty 
years before, when he was first apprehended, instead of saying 
merely, as he did, that such inquisitions were “contrary to the 
laws both of God and of the land,” and that he did not wish to 
prejudice others by his answers. He answered that by the 
example of others in refusing he was induced to search farther, 
and had learned more than he knew twenty years before. 

Let us now review hastily the decisions of the seventeenth cen- 
tury, bearing in mind, first, that the only legal basis for them was 
the statute of Edward II., as revised by those of Henry VIII. and 
Elizabeth; and, secondly, that the essence of the contest was a 
recoil against the power and methods of the ecclesiastical authori- 
ties, and that it resulted only by a kind of accident in abolishing 
inquisitional oaths altogether, and establishing a general privi- 
lege against self-crimination. Only sixteen years after the last 
solemn opinion rendered by the highest judicial authorities, the 
Commons asked the opinion of the justices upon the lawfulness of 
the oath administered in the ecclesiastical courts; and they, with 
Coke, Chief Justice of the Common Pleas (then recently appointed, 
in 1606), as their spokesman, answered! that the administering of 
any corporal oath was unlawful, by the statute of 25 H. VIII, 
except in causes matrimonial and testamentary. This was an official 
denial of the validity of the ecclesiastical rule, and it seems to have 
had speedy effect, for before long we find both the King’s Bench 
and the Common Pleas upholding this policy, so foreign to the de- 
cisions of 1591. In 1609, in Mansfield’s Case, presumably in the 
King’s Bench,? it was held that a clergyman could be examined 
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on his oath for preaching contrary to the prayer-book, “ for 
clergymen are not within the statute.” In 1610 the case of 
Clifford v. Huntley, probably in the same court,! held that where 
an answer might show the forfeiture of an obligation, one could 
not be compelled to answer on oath, and a prohibition would 
issue. A similar decision was rendered in Bradston’s Case, in 
1614.2. In 1615, when the case of Dighton v. Holt came before 
the King’s Bench for a prohibition to restrain the High Court of 
Commission from examining certain persons on oath as to their 
prayer-book practices, it seemed as though the statute of Henry 
VIII. was again to be disobeyed, and the rule of 1591 to be 
revived. For ayear or more the case dragged on. Six adjourn- 
ments took place, on more than one occasion for the express 
purpose of conferring with the High Court and asking them to 
put an end to the cause of complaint. Coke (who had become 
Chief Justice in 1613) evidently dreaded to be forced to decide 
upon his convictions (which dated as far back as the case in 1590) 
and against the ecclesiastical powers; but it was finally decided 
that the High Court had no power to examine the accused persons 
on oath. A similar decision was reached in Jenner’s Case in 
1620.4 In 1616 a prohibition was granted against the Court of 
the Arches, which was on the point of putting Sir William Smith 
to his oath concerning a transaction alleged to have involved 
covin and fraud.® 

Of these cases the most important was Dighton v. Holt, and we 
gather from it two results: (1) that the matter practically still hung 
in the balance, and (2) that the question was essentially one of 
the extent of the authority of the ecclesiastical courts. In this 
case, furthermore, we find Coke laying it down as one reason for 
granting the prohibition, that the petitioner was brought in danger 
of a penal law. It had already been said, variously, that the lia- 
bility to the forfeiture of an obligation, and the liability to be 
informed against, were reasons for the rule; but this reason seems 
first to have appeared in this case. Coke’s statement, that it was 
the ground for the decision in Hinde’s Case, was entirely incorrect ; 





1 Rolle’s Abr., Prohibition (J), 6; Jura Eccles. 427, 7. 

2 K. B.; Rolle’s Abr., Proh. (J) 1; Jura Eccles. 355, 9. 

8 3 Bulstr. 48; imperfectly reported in Moor. 840; 2 Cro. 388. 

4 Probably K. B.; Rolle’s Abr., Proh. (J) 5; Jura Eccles. 427, 6. 
5 Spendlow wv. Smith, Hob. 84; Jura Eccles. 428. 
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and may we not suspect that the same is true of another case, not 
discoverable, also cited by him? ?# 

This series of decisions would seem to have established the 
foundation of the rule which soon afterwards came to be regarded 
as having a common-law origin, and ultimately took the shape of 
the present privilege against self-crimination. But nothing can be 
clearer than that it was a statutory rule, and was so regarded. 
Many other cases occur in which the rule was disputed in one 
aspect or another, and the statutory authorities, already referred to, 
were frequently cited; but after 1620 no other case seems to occur 
until 1658. At this point, however, upon a bill for relief and dis- 
covery, brought on a charge of evading customs laws and attempt- 
ing bribery, the whole ground was fought over again, in the case 
of Attorney-General v. Mico,? and the matter was again left in an 
uncertain condition. With Hardres and Archer for the plaintiff, 
and with Atkins, Stephen, and Shafter for the defendant, the arsenal 
of arguments was searched and numbers of (apparently) unpub- 
lished precedents were brought out on either side. The idea of a 
conflict of jurisdiction as the reason for claiming the privilege 
against self-crimination appears throughout the defendant’s argu- 
ment. The court, however, rendered no decision. The time had 
not yet come for the adoption of the privilege in the civil courts. 
In 1662 a case of a similar sort in the Exchequer ® was adjourned 
without decision, though the court inclined to the plaintiff’s side. 
In Scurr v. Chancellor of York, in 1664,‘ the question again arose 
upon a demand for a prohibition, the plaintiff having been exam- 
ined on oath on a charge of keeping his hat on in church; but the 
case was never decided, according to one report; was decided upon 
a different ground, according to another report. Keble says that 
the court was divided. But in Taylor v. Archbishop of York,' and 
in Goulson v. Wainwright,’ in 1669, the statutory rule was enforced, 





1 Hinde’s Case, Dyer, 175 (1559), is a mere note, but the absence of any reference 
to the statute shows how little recognition it had received at that time. The king had 
appointed a commission to examine into the title of an officer, Skrogs, the clerk of a 
justice. Skrogs refused to answer, and he was committed to the Fleet. But he was 
released by the justices of the Common Bench, because “he was a person of the court 
and necessarie member of it.” Now, the reporter adds, “ Simile M. 18, fo, p Hind, who 
refused jurare coram justiciis ecclesia super articulas pro usura.” 

2 Exch., Hard. 139. 

8 Attorney-General v. ——, Hard. 2o1. 

# Sid. 232; 1 Keb. 812; quoted in 2 Lev. 247. 

5 K. B.; 2 Keb. 252; Jura Eccles. 362. 8 Sid. 374. 
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Only one more case seems to have occurred in which the rule was 
disputed with any vigor, but on this occasion its very foundations 
were assailed. The struggle to overthrow it was like the last great 
revolt of a once powerful idea, when the result hangs for a time in 
suspense, and the unsuccessful cause is at last crushed out forever. 
This was the case of Farmer v. Brown, in 1679.1 The plaintiff 
raised the point that the Ecclesiastical Court could administer an 
oath only 2” causis matrimonialibus et testamentarits; the defendant 
denied that the court was restricted to such causes. A prohibition 
was finally granted. It appears from the language in the case that 
the privilege of refusing to answer was already put forward as of 
general validity, that it rested no longer merely on the antagonism 
of two jurisdictions, but was a privilege to be claimed in any court 
whatever. The cases henceforward are occupied only with devel- 
oping the details of the principle. 

Meanwhile, however, and before the last five cases had occurred, 
two statutes had intervened to push the matter beyond the need of 
decisions. It is probable that the second of the two was the result 
of the discussion in Attorney-General v. Mico, in 1868. The first of 
these was 16 Car., I. c. 2 (1641), and provided that no one should 
impose any penalty in ecclesiastical matters, nor should “tender .. . 
to any . . . person whatsoever any corporal oath whereby he shall 
be obliged to confess or accuse himself of any crime or any... 
thing whereby he shall be exposed to any censure or penalty 
whatever.” This probably applied to ecclesiastical courts alone. 
The second (13 Car. II., c. 12, 1662) is more general, providing 
that “no one shall administer to any person whatsoever the oath 
usually called ex officio, or any other oath, whereby such persons 
may be charged or compelled to confess any criminal matter.” 
It would seem that these enactments should have settled the 
matter beyond all doubt in 1641, or at any rate in 1662; but in 
fact we find these last few cases in the King’s Bench and the 
Exchequer mooting the question apart from the statutes, and 
seemingly in entire ignorance of them. The statute of 13 Car. II. 
is cited in Scurr’s Case, but otherwise neither of them seems to 
have been mentioned; nor do the text-books, as a rule, take any 
notice of them. Henceforward, however, no question arises in 
the courts as to the validity of the privilege against self-crimina- 
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tion, and the statutory exemption is recognized as applying in 
common-law courts as well as in others. 

A brief space must suffice for referring to two other interesting 
aspects of our subject, — first, the origin of the maxim emo 
tenetur, etc., as applied to the privilege in question; secondly, the 
definition and limitation of the privilege, as it appeared in the 
common-law courts after the seventeenth century. 

The fact is that the maxim emo ¢enetur was an old and estab- 
lished one in ecclesiastical practice. Experience had resulted in 
the adoption of a principle very similar to the common-law rule 
requiring a presentment in the shape of an indictment or an 
information, before a subject might be put upon his trial. It was 
the practice that whenever a prosecution was instituted by.some 
informer or other third party, the oath need not be taken as to 
the crime charged (though questions on other matters were 
allowed); but if the Ordinary proceeded upon a presentment, 
the accused was obliged to purge himself by his oath as to 
criminis ipsius. The whole rule was embodied in the maxim, 
“ Ticet nemo tenetur seipsum prodere, tamen proditus per famam 
tenentur seipsum ostendere utrum possit suam innocentiam ostendere 
et seipsum purgare.”* This was the form of the rule about 1590 
or 1600, when the struggle between the two jurisdictions was at 
its height. There was more or less pamphleteering on the sub- 
ject of the oath; and finally a judgment of nine civilians was 
given, establishing the lawfulness of the oath in canonical practice, 
and laying down the above rule.? As late as 1749 the influence of 
the same rule seems to have remained, for in a book of practice of 
that time* it is said, after referring to the defendant’s privilege 
of non-crimination, that “if the fame of it is proved or confessed, 
the defendant ought to answer to the positions (charges), although 
they be criminal, or if he doth refuse, he is to be pronounced 
pro confesso, after being admonished to answer.” The maxim 
nemo tenetur, therefore, never meant, in its proper sphere, what it 





1 Rex v. Lake (Exch.), 1665, Hard. 364; Penrice v. Parker (Ch.) 1673, Finch; 
Anon., I Vern. 60, 1682; Bird v. Hardwicke, 1 Vern. 109 (1682); African Co. v. Parish, 
1691, 2 Vern. 844; Sir Basil Firebrass’ Case (Ch.), 1701, 2 Salk. 550. 

2 “Though no one is bound to become his own accuser, yet when once a man has 
been accused (pointed at as guilty) by general report, he is bound to show whether he 
can prove his innocence and to vindicate himself.” 

8 Strype’s Whitgift, p. 339, App. 136, e¢ passim. 

* Conset’s Practice of Spiritual Courts, p. 384, part vii. c. 1, 6. 
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now stands for. Pyvodere was used in the sense of “to disclose 
for the first time,” “to reveal what was before unknown.” The 
whole maxim, far from establishing a privilege of refusing to 
answer, expressly declares that answers must be given, under 
certain conditions (which are always fulfilled at trials in our courts 
of justice). It is certainly a satisfaction to learn that, after all, no 
such maxim as “no one ought to be obliged to say whether he is 
guilty,” was ever formulated by the European jurists. We have 
in later years accepted it, with its Latin dress, as a supposed 
bequest from earlier thought, but our present rule never possessed 
any such sanction. It must stand, if at all, upon its merits alone. 

So far as I have been able to discover, the first person to use 
the four words emo, etc., apart from their context was Coke 
himself, in the case of Collier v. Collier. Coke’s integrity hardly 
appears to advantage in the history of this controversy. He 
gave forth an erroneous interpretation of Otho’s statement, which 
a sincere man can hardly be imagined as making; he misquoted 
Hinde’s Case to his own advantage, where no opportunity for 
error seems to offer itself; and now he is found employing in his 
argument a partial and misleading statement of this rule of 
ecclesiastical practice. However this may be, it is certain, on the 
one hand, that the maxim as it is in use to-day was, in its origin, 
the broken half of a rule of quite the contrary import; and, on 
the other, that its currency was gained and its present sense 
acquired in the course of the controversy of the seventeenth 
century. 

This maxim, or rather the abuse of it in the ecclesiastical 
courts, helps in part to explain the shape which the general privi- 
lege now has taken. The exact circumstances of the transition 
are somewhat obscure, perhaps necessarily so. But we notice 
that most of the church’s religious investigations, the cause of 
all the trouble, were conducted by means of commissions or 
imquisitions, not by ordinary trials upon proper presentment; and 
thus the very rule of the canon law itself was continually broken, 
and persons unsuspected and unbetrayed “per famam” were com- 
pelled, “ seipsum prodere,” to become their own accusers. This, for 
a time, was the burden of the complaint. In 1589, for example, 
we read, in a protest by “divers of these persons required to 
make answer upon their oaths,” that “they are not bound to 
accuse themselves; that in accusing others they should violate 
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the laws of friendship; that they will not serve as informers for 
their brethren.”! So, in the cases of Collier (1589), Bradston 
(1614), and Dighton v. Holt (1615), axe, the same idea appears, 
that a man ought not “to discover sufficient matter for an In- 
former to Inform against him on the Statute.” Furthermore, in 
rebelling against this abuse of the canon-law rule, men were 
obliged to formulate their reasons for objecting to answer the 
articles of inquisitions, and they naturally used such expressions 
as that to answer “would draw them in danger of a penal law,” 
“would discover the forfeiture of an obligation,” “would bring 
temporal punishment or loss.” They professed to be willing to 
answer ordinary questions, but not to betray themselves to dis- 
grace and ruin, especially where the crimes charged were, as a 
rule, religious offences, and not those which men generally regard 
as offences against social order. In this way the rule began to be 
formulated and limited, as applying to the disclosure of forfeitures 
and penal offences. 

In the course of the struggle the aid of the civil courts was 
invoked. The contest as thus fought out and the privilege as finally 
established had sole reference to the usurpations of the ecclesias- 
tical courts. But the issue had been so important a one, and 
men’s minds had become so familiar with the idea of this privilege, 
that it began to be stated in general terms; and towards the end 
of the seventeenth century, as we have seen, it found a lodgement 
in the practice of the Exchequer, of Chancery, and of the other 
courts. There had never been in the civil courts any complaint 
based on the same lines, or any demand for such a privilege. 
The latter jurisdictions seem to have been quite free from any- 
thing of the sort. But the momentum of this right, wrested from 
the ecclesiastical courts after a century of continual struggle, 
fairly carried it over, and fixed it firmly in the common-law 
practice also. 

And now what shall we say of this privilege to-day? It hada 
use once. Has it a use now? There was a demand for it three 
centuries ago, as a safeguard against an extraordinary kind of 
oppression, which, like witchcraft, has passed away forever. Is 
there a demand now? I think that the history of the privilege 
shows us that in deciding these questions we may discard any 
sanction which its age would naturally carry. As a bequest of 
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the seventeenth century, it is but a relic of controversies and 
dangers which have disappeared. As a rule of canon law, it 
never was accepted as we accept it; the experience of the civil- 
ians led them in reality to quite opposite conclusions. We may, 
therefore, disregard sentiment and the supposed weight of experi- 
ence, for there is no place for them. 

As to its intrinsic merits, then, may we not express the general 
opinion in this way, that the privilege is not needed by the inno- 
cent, and that the only question can be how far the guilty are 
entitled to it? This fact, that no innocent man needs to claim 
this privilege, has always been the strong argument with those 
who attack it. The weakness of its defenders has lain in their 
habit of insisting that it has indispensable advantages for those 
who are groundlessly accused, and in their failure to face directly 
the question of real difficulty and doubt, whether or not some 
concession should not be made for the benefit of the guilty. I 
imagine that to-day the average lawyer, as well as the average 
layman, if asked for his candid opinion, would admit that in the 
nature of things there is no reason why, if an accused person is 
innocent, he should be unwilling to say so, and to explain the 
facts of his conduct and vindicate himself, — always assuming, of 
course, that a charge has been made with proper solemnities, and 
that he is not called upon, in inquisitorial style, to answer hasty 
accusations without weight. The same lawyer (for I cannot 
imagine a layman adding a “but” to this view) would add, how- 
ever, that his fear was that even the innocent man might be 
trapped and entangled into damaging statements by the wiles of 
the cross-examiner. If this be so, then surely the evil lies in an 
abuse of that potent force, cross-examination, and a remedy can 
be applied where it is needed. Cross-examination, and not trial 
by jury, as an able Japanese lawyer once said to me, is the real 
glory of Anglo-American procedure; but there can be no doubt 
that cross-examination, in its native regions, has been allowed to 
run wild, and justice has suffered in consequence. If cross- 
examination endangers an innocent man, it is the abuse, not the 
proper use of it, which is to blame. 

When we come to consider what allowance should be made 
for the guilty, we perceive immediately that there is ample 
ground for restricting and defining the liability to be brought to 
book for one’s misdoings. We acknowledge, by our statutes of 
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limitation and our periods of prescription, that there is a time be- 
yond which it is not expedient to redress wrongs and to punish 
crimes. In the same way there are limits to the places where, and 
the occasions when, investigations into wrongs and crimes may 
with profit be made. Disproportionate inconvenience, needless 
annoyance, continual opportunity for the gratification of personal 
spite and malevolence, a natural and inevitable fear of the witness- 
stand as a place of inquisition and a resulting injury to justice, 
—these are some of the consequences which warn us against 
subjecting the guilty to an unlimited liability of interrogation. 
Justice is above all a practical aim, and human nature must be 
taken as it is. It is useless to demand that the privilege shall be 
totally abolished. As has happened so often in Anglo-American 
jurisprudence, a principle inherited from the days of Brian or Coke 
or Hale has happened to answer to some demand of modern life, 
and is still accepted, in part or entirely, though on grounds quite 
new and different; and so it is in this case. 

The plan which will here be suggested is this: Let us abolish 
the old privilege, and provide in its stead for a general freedom of 
questioning, establishing limits, however, in the shape of certain 
exceptions. (1.) On one such exception I suppose that all would 
be agreed, namely, that no incriminating question be allowed upon 
a point not material to the main issue. This exception would 
remove all opportunity to annoy or to disgrace by questions prob- 
ing into secondary topics, and would confine the interrogations to 
the limits strictly necessary for the investigation of the matter in 
hand. (2.) If any further extension of the privilege were desired, 
it might be granted indiscriminately to all wztnesses (other than the 
accused). That is, none but accused persons need answer crimi- 
nating questions, and then only on points material to the issue. 
Some such safeguard might be thought necessary for preventing 
the witness-box from becoming a place of dread and dislike, and 
for guaranteeing the due supply of witnesses. I am inclined to 
think, however, that the first exception alone would satisfy the 
needs of justice. By putting the question of materiality in the 
hands of the presiding judge alone, without appeal, we should 
avoid the danger of adding to the volumes of reports and of pro- 
tracting litigation, and should put ourselves in line with one of the 
great and needed reforms of the day. 

Space prevents me from referring to other interesting aspects 
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of the privilege, where some remodelling might not be amiss. 
There is no reason why our profession should not begin now to 
move in this reform. Hallam calls this privilege “that generous 
maxim of English law,” and can find no more to say in its favor. 
But this is one of the cases where we must be just before we are 
generous. Every day, in some court of some city, justice is mis- 
carrying because of this extraordinary maxim (nothing in truth, 
but a misquotation consecrated by age), “emo tenetur seipsum 
prodere.” 
Fohn H. Wigmore. 
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THE INCREASING INFLUENCE OF THE LANGDELL CASE SysTEM OF IN- 
STRUCTION. —In the annual report of the President and Treasurer of 
Harvard College for 1889-90, Professor Langdell presents a statement 
of the growth of the Harvard Law School within twenty years. It is 
instructive to notice in this connection that there has been at the same 
time a great advance in the amount of appreciation accorded the method 
of instruction established about 1870 in this school, the essence of which 
was to substitute the discussion of the actual authorities of the law for 
the taking of results from text-books and lecture-notes. “THe object of the 
case system is to compel the mind to work out the principles from the 
cases.” This idea met with disfavor in many quarters at its introduction. 
A review of “Langdell’s Selected Cases on Contracts” was published in 
the “Southern Law Review”?! in 1879, containing these expressions of 
opinion: “ We never could clearly appreciate why this collection (now for 
the first time issued in two volumes), and Professor Langdell’s correspond- 
ing collection of ‘Cases on Sales,” were published. . . . We suppose we 
must accept a reappearance of the second edition of this work without 
much change as an evidence that Professor Langdell’s original views are 
still persisted in. There is just as much sense in endeavoring to instruct 
students in the principles of law by the exclusive reading of cases as there 
would be in endeavoring to instruct the students of the West Point Mili- 
tary Academy in the art of war by compelling them to read the official 
reports of all the leading battles which have been fought in the world’s 
history. In our judgment, the chief value of the present work consists 
in the Summary which Professor Langdell has appended to the second 
volume. We cannot doubt that it is a valuable review of the matter pre- 
sented in the cases. At a glance we can see that it performs one important 
office : it points out which of them are overruled ! ” 

But already an effort had begun in England towards a scheme of edu- 
cation for law students which should be more helpful and more systematic 
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than the unworthy training then in vogue. In 1871, Professor Bryce and 
Professor Dicey came to the United States, and were most favorably im- 
pressed with the Columbia Law School; but when Professor Finch and 
Professor Pollock visited Harvard in 1885, both were greatly influenced by 
the Langdell method, which they saw in full operation. Professor Pollock 
writes in a letter addressed to O. W. Holmes, Jr., introductory to “The 
Law of Torts:” “Of Harvard and its Law School I will say only this, that 
I have endeavored to turn to practical account the lessons of what I saw 
and heard there, and that this present book is in some measure the outcome 
of that endeavor. It contains the substance of between two and three years’ 
lectures in the Inns of Court, and nearly everything in it has been put into 
shape after or concurrently with free oral exposition and discussion of the 
leading cases.” Professor Finch adopted the Langdell system in his lec- 
tures at Cambridge, and published “A Selection of Cases on the English 
Law of Contract,” which met with this criticism in the “ Law Quarterly 
Review:”? ‘+The lawyer or student who really enters into the results 
of a line of leading cases learns much more than a few verbal maxims 
which may be committed to memory. He sees what is the true meaning 
of legal doctrines when applied to fact; he ‘becomes,’ as Mr. Finch 
well expresses it, ‘familiar with the tone of thought, the attitude of mind, 
which prevail in our courts; he gets a touch of the genius of English 
law.’ He learns, in short, by the only means by which it can be learned, 
the notion of justice which the lawyers and judges of England have de- 
veloped by labors extending over centuries, and have impressed upon the 
minds of the English people.” And in a note upon an article in the 
“ American Law Register” of July, 1888, written by Mr. Sydney G. 
Fisher, of Philadelphia, to explain and defend the system of teaching 
practised in the Harvard Law School, the “ Law Quarterly Review”? 
remarks again: “The system is a thoroughly sound and practical one. 
It has been to some extent adopted in other American law schools, and 
approximations to the method have been tried in this country in the Inns 
of Court and at Cambridge with very good effect, so far as a judgment can 
yet be formed. One of the first and greatest fallacies besetting law students 
is to suppose that law can be learned by reading about the authorities. 
Professor Langdell’s method (for it should justly bear the name of its 
inventor) strikes at the root of this.” 

In yet another instance the aim to prepare students on narrow lines of 
work merely for actual law practice is condemned as inadequate, and the 
departure taken by Professor Langdell is acknowledged to be in the interest 
of legal scholarship in its highest sense. Although the reading of cases has 
not been disregarded, the manner of teaching law at Columbia has been 
mainly by means of lectures and the study of treatises. An enlarged con- 
ception of what the training of a law student should be has now led to the 
formation of a plan for a reorganized law school by the trustees of that 
university. ‘The new methods of the Columbia school for the year 1891-92 
are outlined in the formal announcement lately published, but they are not 
explained in detail. It is believed, however, that the practice which that 
school has followed ever since Professor Dwight became its head is now 
discarded, and that the Harvard system will serve as its model in the 
future. 





1 Law Quarterly Review, II. 88. 2 Law Quarterly Review, V. 228. 











NOTES. QI 


Common Scop. — DuckING-sTOoL. — The recent New Jersey decision * 

that a common scold is indictable as a common nuisance at once arouses 
one’s curiosity to know if the court sends her to the ducking-stool, — the 
common-law punishment for this common-law offence,— and to wonder, 
further, if the gag, the whipping-post, and the pillory are still common 
_down there in New Jersey. Those instruments of punishment are cer- 
tainly scarcely less civilized than this offence communis rixatrix,? which 
degrades woman to the condition of a mere thing, a nuisance, and is 
really a relic of a time when woman was a slave or servant, when witches 
and gypsies were hung, noses were cut off, and tongues were cut out for 
false rumors. 

To be sure the offence was pretty generally recognized in the early 
days of the colonies, while in Virginia, and perhaps in other colonies 
as well, the ducking-stool was common as its punishment. In 1634, a 
man writing from Virginia to Governor Endicott of Massachusetts de- 
scribes the ducking of a scold there which he has just witnessed, and 
then continues: “ Methought such a reformer of great scolds might be 
in use in some parts of Massachusetts Bay, for I’ve been troubled 
many times by the clatter of y* scolding tongues of women jy’ like y° 
clatter of y® mill seldom cease from morning till night.”* Whether the 
instrument was ever in use in Massachusetts is doubtful, although one 
was said to have been in existence in a small Massachusetts town not 
many years ago. In New York the ducking-stool was early decided 
against; and, much more than this, in the time of Governor Fletcher 
the rule against scolds in New York was very properly — if such a rule 
was to be maintained at all — extended to apply impartially to men and 
women alike. 

Coming down to the present century, in a Pennsylvania case* so late 
as 1825, a woman was convicted of being a common scold and sentenced 
to be ducked three times ; but the case going up to the higher court, the 
judge said such punishment had never prevailed in Pennsylvania, and he 
should not allow it; that while he admired the general structure of the 
common law as much as any one could, still, — as he expressed it, — “I 
am not so idolatrous a worshipper as to tie myself to the tail of this 
dung-cart of the common law.” He further said he hesitated to decide 
the offence indictable even, but on this point he yielded to his brother 
judges. 

That Pennsylvania decision was half a century ago, and while it seems to 
us surprising that even then a judge should have only “ hesitated” to de- 
cide a scolding woman indictable as a common nuisance, yet at the present 
time it seems not only surprising but monstrous that we have not advanced 
far enough towards the equal rights of woman, but that she who scolds 
may be fined, imprisoned, or ducked, while the most scandalously abusing 
and railing man goes unpunished. 





JusticE —SaLe oF CuurcH PROPERTY FOR Dests. — The recent 
decision of the Georgia court® that a church site and edifice should be 





1 Baker v. State, 20 Atl. Rep. 858. 2 IV. Black. Com. 1609. 
8 Amer. Hist. Rec. 204. 4 Fones v. Com., 12S. & R. 220. 
5 Lyons v. Savings Bank, 12 S. E. Rep. 882. 
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sold to pay the salary of the pastor is of interest to lawyers and ministers 
alike. So, too, is the little dissertation upon justice contained in the 
opinion of the court. After expressing the view that if any debt ought to 
be paid it is one contracted for the health of souls, and if any class of 
debtors ought to pay, the good people of a Christian church are of that 
class, the learned judge continues: “ The study of justice for more than 
forty years has impressed me with the supreme importance of this grand 
and noble virtue. Some of the virtues are in the nature of moral luxu- 
ries, but this is an absolute necessity of social life. It is the hog and 
hominy, the bacon and beans, of morality, public and private. It is the 
exact virtue, being mathematical in its nature. Mercy, pity, charity, grati- 
tude, magnanimity, etc., are the liberal virtues. They flourish partly in 
voluntary concessions made by the exact virtue, but they have no right to 
extort from it any unwilling concession. A man cannot give in charity, or 
from pity, hospitality, or magnanimity, the smallest part of what is necessary 
to enable him to satisfy the demands of justice. It is ignoble to indulge 
any of the liberal virtues by leaving undischarged any of these imperative 
demands against us. . . . We think a court may well constrain this church 
to do justice. In contemplation of law, justice is not only one of the 
cardinal virtues, it is the pontifical virtue.” 





THE LAW SCHOOL. 


LECTURE NOTES. 


[These notes were taken by students from lectures delivered as part of the regular course of in- 
struction in the School. They represent, therefore, no carefully formulated statements of doctrine, 
but only such informal expressions of opinion as are usually put forward in the class-room. For 
the form of these notes the lecturers are not responsible. ] 


CoNTRIBUTORY NEGLIGENCE. — CausaTIONn. — (From Professor Smith’s 
Lectures.) — The expression “contributory” negligence is inaccurate and 
misleading. It suggests that a penalty attaches to a man’s failure to 
exercise due care in his own behalf. Such, however, is by no means the 
case. No one owes to himself a duty of care, and a penalty can only 
attach where there has been a breach of duty. Further, negligence may 
be contributory in any one of several ways. 1. It may be contributory in 
the sense of being an element in the chain of antecedents of which the 
injury complained of is the consequent. 2. It may be contributory in the 
sense of operating simultaneously and concurrently with the defendant’s 
negligence to produce the injury complained of. 3. It may be contribu- 
tory in the sense of calling into actual existence the cause itself of the in- 
jury. It is in this last sense that it is generally used and understood in the 
law. But ‘‘ causative” or “ decisive” negligence would much better ex- 
press the meaning of the doctrine. As Mr. Beven, in his work on Negli- 
gence, says, contributory negligence is really only a special application 
of the law of negligence. What he really means is, that contributory 
negligence is only a special application of the doctrine of causation. 
“The true ground of contributory negligence being a bar to recovery is 
that it is the proximate cause of the mischief” (Pollock on Torts, 2d 
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edition, 401). The doctrine of legal cause has itself been the subject of 
much discussion, and there is still some diversity of opinion on the ques- 
tion. There are, in general, to be found in the books three theories of 
causation. 1. The doctrine that the defendant is liable if the injury would 
not have happened but for his acts. This view, however, is clearly wrong. 
It involves a too extended liability, for it takes no account of any possible 
intervening responsible agent or efficient cause. 2. The doctrine that the 
defendant is liable only for such consequences as a reasonable man would 
have foreseen. This view is as much too narrow as the former was too 
broad. Where a man has been guilty of a wilful wrong act, he is liable for 
all the consequences which result from that act, whether he foresaw them 
or not. Liability attaches to a negligent act only when damage ensues. 
But when damage does ensue, the act itself becomes wrongful, and no good 
reason can be given why liability for damage should be limited to “ reason- 
able and probable” consequences, and not be extended to a// conse- 
quences which actually do result from the act without the intervention of 
any responsible agent or efficient cause. 3. The doctrine which attaches 
the liability to the last human wrongdoer in the chain of antecedents, and 
holds him responsible for all the consequences of his act, within the limits 
suggested by Mr. Bishop in his work on Non-Contract Law, where the act 
may so far have spent its force that it may no longer reasonably be con- 
sidered as the responsible cause of any result. This last is the sounder 
view on principle. Jn jure non remota causa sed proxima spectatur.” 
What was the proximate cause, whether the act of the defendant was the 
proximate cause of the injury, are questions of fact to be settled by the 
jury, under proper instruction from the court. Apply this now to the ques- 
tion under consideration. In contributory negligence, the plaintiff's fault 
and the defendant’s fault are both among the antecedents in the chain of 
causation. In general, no liability in tort attaches to mere “sins of omis- 
sion,” unless some prior act of the party, in creating a situation dangerous 
to others, has imposed upon him a duty of action. The plaintiff’s fault, 
then, must either (1) precede, (2) be concurrent with, or (3) follow the 
defendant’s wrongful act. If the plaintiff's fault preceded the defendant’s 
wrongful act, then the defendant was the last responsible human wrong- 
doer, and the defendant is liable because his act was (and the plaintiff's 
was not) the responsible legal cause of the damage. If the plaintiff’s 
wrongful act and the defendant’s wrongful act are simultaneous and con- 
current, the plaintiff cannot recover, because his own act is part of the 
responsible legal cause of the damage. If the plaintiff's wrongful act fol- 
lows the defendant’s wrongful act, then, as the plaintiff is the last respon- 
sible human wrong-doer, he will be barred from recovery; and this not 
because his wrongful act “contributed” with the defendant’s act to pro- 
duce the damage, but because his own act was the sole responsible legal 
cause of the damage. In order, however, to bar the plaintiff, his act 
must be both a responsible act — that is, one not induced by the previous 
wrongful act of the defendant — and also one tending to produce the injury 
complained of. This theory would seem to offer a simpler and more satis- 
factory solution of the vexed question of “ contributory negligence” than 
do any of the other prevalent doctrines. If it be objected that this theory 
fails to meet the difficulty raised by “continuing negligence,” it may be 
answered that no other theory meets the difficulty, while under this theory 
at least a partial solution may be offered. Where the plaintiff’s negligence 
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is continuing at the time of the injury suffered, it is so in one of two ways: 
it is either concurrent with that of the defendant as an active cause in pro- 
ducing the result—in which case the plaintiff will be barred; or it is 
continuing in the sense of being a condition of the dangerous situation — 
in which case the defendant’s act will be considered as the legal cause of 
the injury, and the plaintiff will not be barred. The negligence of the 
plaintiff does not absolve the defendant from his duty of care. In the 
language of Carpenter, J., in Company v. Railroad, 62 N. H. 164: “If 
due care on the part of either at the time of the injury would prevent it, the 
antecedent negligence of one or both parties is immaterial, except it may 
be as one of the circumstances by which the requisite measure of care is 
to be determined. -In such a case the law deals with their behavior in the 
situation in which it finds them at the time the mischief is done, regardless 
of their prior misconduct. The latter is zxcuria, but not incuria dans locum 
injuriae—it is the cause of the danger; the former is the cause of the 
injury.” It is not claimed that this test — namely, fixing the liability on 
the last human wrong-doer — will reconcile all authorities, yet ‘it is claimed 
that it will reconcile more than any other test suggested. 





RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly 
reported, for the purpose of giving the latest and most progressive work of the court. No pains 
are spared in selecting a// the cases, comparatively few in number, which disclose the general prog- 
ress and tendencies of the law. When such cases are particularly suggestive, comments and refer- 
ences are added, if practicable. ] 


AGENCY — EMPLOYER’S LIABILITY ACT— CONTRACT IN CONTRAVENTION OF.— 
Code Ala. § 2590, subd. 5, makes an employer liable to an employee for personal inju- 
ries resulting from the negligence of any person in the employer’s service, who has 
charge or control of any engine, car, or train upon a railroad. e/d, that a provision 
in a contract between a railroad company and a switchman, whereby the regular wages 
paid the latter were to cover all risks and liability to accident from every cause, and the 
right to damages was not to be recognized, was “in contravention of the statutory pro- 
visions, opposed to public policy,” and void. issong v. Richmond & D. R. Co., 8 So. 
Rep. 776 (Ala.). 

An opposite view of such a contract was taken in England, Griffiths v. Earl of 
Dudley, L. R. 9 Q. B. Div. 357. But see Baddeley v. Earl of Granville, L. R. 19 Q. B. 
Div. 423. In this country, in those States where it is not settled by statute, both views 
find support. 


AGENCY — INTOXICATING LIQUORS— SALE BY AGENT.—One who unlawfully 
sells liquor, as clerk or agent for a wholesale liquor-dealer, without a license, may be 
convicted of carrying on the business of a wholesale liquor-dealer without a license, 
though he has no pecuniary interest other than as agent or clerk. Adel v. State, 8 So. 
Rep. 760 (Ala.). 


BILLs AND NotEs. — One S obtained by fraud a United States postal money-order 
payable to A or order. He forged the indorsement of A upon it, and obtained payment 
from the post-office, in the form of a check payable to A or order, drawn by the United 
States upon the defendant bank. The post-office clerk was not negligent in paying S, 
as the latter had fraudulently contrived to get several reputable persons to identify him 
as A. S took the check to the defendant bank, indorsed it in the name of A, was iden- 
tified by the same persons as before, and received payment. The United States, on 
discovery of the fraud, paid the amount of the order to A, and brought action against 
the bank for the money paid by it upon the check. e/d, that the plaintiff could not 
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recover; that, if anything, the plaintiff was more in fault, as he had put it in the power 
of S to obtain the money; and that, apart from negligence, it was a case of equal 
equities, in which the loss must remain where it fell. United States v. National 
Exchange Bank, 45 Fed. Rep. 163. 

The decision of this case is correct, but the grounds upon which it is placed are, 
with deference, hardly satisfactory. As the check was given by the drawer directly to 
S, the title to the obligation must have passed to S, just as the title to a chattel passes 
to a fraudulent purchaser. And S, having obtained the title by fraud, must also have 
acquired a right to indorse in the name by which he had been designated as payee by 
the drawer. The bank, therefore, having no notice of the fraud, and paying to S on 
his indorsement in the name of A, strictly complied with the order of the drawer, and 
could in no wise be responsible. 


BILLS AND NOTES — COLLATERAL AGREEMENT BETWEEN INDORSER AND IN- 
DORSEE. — Action by indorsees against the indorser of a promissory note. The defence 
was failure to present the note for payment at maturity. Plaintiffs offered to prove at 
the trial that at the time of indorsement defendant verbally waived demand upon the 
makers at maturity, notice thereof, and of non-payment. /eé/d, that evidence of such 
collateral agreement was not admissible. Farwell et al. v. St. Paul Trust Co., 48 N. W. 
Rep. 326 (Minn.). 


CARRIERS — SHIPMENT AND DELIVERY OF LIVE-STOCK.—A carrier of live-stock 
cannot make a valid agreement to receive and deliver all stock consigned to it exclu- 
sively at and through the stock-yards of another corporation, and to charge the shipper 
or consignee, for the benefit of such corporation, a certain sum for the use of its yards, 
in — charges for transportation. Covington Stock-Yards Co. v. Keith, tt Sup. 
Ct. Rep. 461. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE. — A statute of Kentucky im- 
poses a license tax on peddlers, and makes voidable, as against a peddler failing to pay 
the license, all contracts of sale made by such peddler. e/d, in action on a promis- 
sory note, that the statute applies to citizens of another State bringing goods into 
Kentucky to sell, and that, as so construed, it is not inconsistent with Art. I., sec. 
8, or Art. IV., sec. 2, of the Constitution of the United States. Rash v. Farley, 
15 S. W. Rep. 862 (Ky.). 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — LICENSING OF TUG-BOATS. 
— Tug-boats employed in towing vessels engaged in interstate commerce into and 
through the harbor of Chicago and along the Chicago river, thereby assisting such 
vessels to begin and end their voyages to other States, are themselves engaged in 
interstate commerce. A city ordinance, prohibiting the use of such tug-boats, except 
under license from the city, is an unconstitutional interference with interstate commerce. 
Harmon v. City of Chicago, 26 N. E. Rep. 697 (IIl.). 


CoNTRACTS — BREACH — RECOVERY OF CONSIDERATION. — The plaintiff had 
leased to the defendant several printing-presses at a fixed sum, to be paid in monthly 
instalments, with an option of final purchase. The defendant gave several promissory 
notes as security for the payment of the several sums when due. The plaintiff having, 
in accordance with the terms of the lease, on,the failure of one monthly payment taken 
possession of the presses, brought suit on the notes. //e/d, that the covenants were 
dependent, and the agreement having thus been rescinded, there could be no recovery 
on the notes for failure of consideration. Campbell Printing Press and Manufacturing 
Co. v. Hickok, 21 Atl. Rep. 362 (Pa.). 


CORPORATIONS — TELEGRAPH AND TELEPHONE. -— A telegraph company, organ- 
ized under the telegraph act, may in the exercise of its proper powers under that act 
condemn land for the erection of a line of telephone. State v. Central New Fersey Tel. 
Co., 21 Atl. Rep. 460 (N. J.). 


CorRPORATIONS — ULTRA VIRES CONTRACT. —A corporation chartered “for the 
transportation of passengers in railroad cars, constructed and to be owned by the said 
company,” under certain patents, and empowered to enter into contracts with other 
corporations “ for the leasing or hiring and transfer to them” of their cars and other 
personal property, leased for ninety-nine years to another corporation in the same busi- 
ness all its property, including its cars, patents, and all contracts with railroad com- 
panies for the hire of its cars, and agreed that while the lease was in force it would not 
engage in the business of manufacturing and using or hiring cars. edd, that the cor- 
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poration was guasi public, and the lease was void as u/tra vires, and because it was an 
abandonment by the lessor of its duty to the public. Central Transp. Co. v. Puliman’s 
Palace Car Co., 11 Sup. Ct. Rep. 478. 


CRIMINAL LAW— CONTRACT FOR ALIEN LABOR. — The defendant -was indicted 
for having prepaid the transportation of aliens under contract to perform labor for him 
in the United States, contrary to 23 U. S. St. 333. edd, that the offence was not com- 
mitted unless there was a valid contract with the aliens. United States v. Edgar, 45 
Fed. Rep. 44. 


CRIMINAL LAW — MURDER — RESISTING UNLAWFUL ARREST. — Homicide done 
in resisting an unlawful arrest will not be reduced to- manslaughter because. of-thatfact, 
unless accused was aware-at the time that the arrest was unlawful. In the absence 


of such knowledge, there is no reason for assuming the existence of sudden passion, 


which the law regards as naturally provoked when interference with personal liberty is 
wrongful and known as-such. Drew’s Case, 4 Mass. 391, explained and qualified. 
Ex parte Sherwood, 15 S. W. Rep. 812 (Tex.). 


Equity — INJUNCTION — INTERSTATE COMMERCE. — The complainants filed a bill 
for an injunction, alleging that they, as agents for dealers in another State, were engaged 
in selling liquor in original packages, and that by civil and criminal proceedings under 
the prohibitory law of the State, the defendants were seeking to break up and destroy 
complainant’s business in violation of their rights under the Federal Constitution. 
There was no allegation that the defendants were insolvent, or were likely to do irrepar- 
able damage. He/d, that the bill would not lie to restrain the criminal proceedings, as 
equity had no such power ; that it would not lie to enjoin the civil proceedings, as there 
was an adequate remedy at law. Hemsley v. Myers, 45 Fed. Rep. 283. [Compare 
Tuchman v. Welch, 42 Fed. Rep. 548.] 


Equity — INJUNCTION — WRONGFUL ATTACHMENT. — Where the property wrong- 
fully attached is a stock of merchandise, which in connection with his business consti- 
tutes the whole of the owner’s resources, he may have an injunction against closing his 
store and the sale of the goods, since trespass or replevin is not an adequate yemedy, 
as damages are recoverable therein only for the value of the goods, and not for the 
destruction of his business. orth v. Peters, 11 Sup. Ct. Rep. 346. This follows 
Watson v. Sutherland, 5 Wall. 74, 78, 79. 


Equity — SALE OF CHURCH PROPERTY FOR DEBTS.— A court may compel the 
sale of a church site and edifice to pay the salary of the pastor. Lyons et al.v. Planters’ 
Loan & Savings Bank, 12 S. E. Rep. 882 (Ga.). 

See ante, p. OI. 


Evipence — AccountT-Books. — Entries in the account-books of a corporation 
are not fer se competent evidence on behalf of the corporation in an action against 
a director. Reversing 7 N. Y. Supp. 535. Rudd v. Kobinson, 26 N. E. Rep. 1046 
(N. Y.). 


MUNICIPAL CORPORATIONS — BUILDINGS FOR PRIVATE PURPOSES. — Under a 
statute authorizing a city to appropriate public money for the erection of a hall to be 
used and maintained as a memorial to the soldiers and sailors of the War of the 
Rebellion, the city has no power to make an appropriation for the erection of a build- 
ing to be used in part by a certain Grand Army Post during its existence as an organi- 
zation, since that is not a public use. Aiugman et al. v. City of Brockton, 26 N. E. Rep. 
998 (Mass.). 


PARLIAMENTARY LAW — POWERS OF PRESIDING OFFICER. — The mayor of the 
city of Little Rock is by statute president of the Common Council. Plaintiff, a mem- 
ber of that body, being somewhat disorderly but not violent, was given by the mayor 
into the hands of the executive officer and expelled. e/d, in an action for assault and 
false imprisonment, that he could recover. A presiding officer, by usage and the com- 
mon law, has no right of his own motion to put an offending member into custody 
unless actual violence is threatened. Zhompson v. Whipple et al.,15 S. W. Rep. 604 
(Ark.). 


REAL PROPERTY — RULE IN SHELLEY’s CASE, —A testator devised an estate to 
his son, “for and during the term of his natural life,” and continued: “ At the death of 
said son, I give and devise said lands in fee simple to the persons who would have 
inherited the same from the said son had he owned the same in fee simple at the time 














REVIEWS. 97 


of his death; but the provisions of this item shall vest in the said son only a life estate 
in said lands, and nothing more.” /e/d, that the words describing those entitled after 
the son’s death are words of purchase, and not of inheritance, and the rule in Shelley’s 
Case does not apply, and the son took only a life estate. Zarnhart v. Earnhart, 26 
N. E. Rep. 895 (Ind.). 


REAL PROPERTY — STATUTE OF LIMITATIONS — INDEPENDENT ADVERSE HOLp- 
INGs.— In Alabama independent adverse holdings of land cannot be added to make up 
the statutory period and bar a recovery; but some privity must be shown between the 
adverse holders. Lucy v. Tennessee & C. R. Co., 8 So. Rep. 806 (Ala.). 


STATUTE OF LIMITATION — CONVERSION — DEMAND AND REFUSAL. — A lease 
belonging to the plaintiff was fraudulently taken from him by his son and deposited 
without his knowledge with B in 1881, as security for the repayment of money lent by 
B, who held the lease without knowledge of the fraud. B having become bankrupt, 
his trustee in 1889 assigned the debt to the defendant and handed the lease over to 
him. Subsequently the plaintiff demanded the lease of the defendant, and on his 
refusal to return it sued for detinue and conversion, to which the defendant pleaded 
the Statute of Limitations. ée/d, that the statute began to run from the time when 
the plaintiff first had a complete cause of action against the defendant, irrespective 
of the question whether he had a previous cause of action against B ; that the statute, 
therefore, only began to run from the date of the demand and refusal, and was no 
answer to the action (following Spackman v. Foster, L. R. 11 Q. B. D. 99). The deci- 
sion contained a dictum by Lord Esher that if one man is guilty of a wrongful conver- 
sion, and afterwards a second man converts the same thing, the cause of action against 
the second man is not barred by the statute, though the cause of action against the first 
man accrued more than six years before the second conversion; that the property in 
chattels is not changed by the Statute of Limitations, though more than six years has 
elapsed. Miller v. Dell [1891], 1 Q. B. 468 (Ct. of App.) (Eng.). 


WILLs — RIGHT OF JUDGMENT-CREDITOR OF THE HEIR TO CONTEST THE WILL 
OF TESTATOR. — Testator, by his will, devised all his real estate to others than his 
only son and heir-at-law. Previous to testator’s death one of the creditors of the 
son secured judgments against the son which became liens on all the real estate which 
the son had or might hereafter have. e/d, that such judgment-creditor had a suffi- 
cient interest to entitle him to contest the validity of the will. J re Langevin’s Will, 
47 N. W. Rep. 1133 (Wis.). 


WILL — ADEMPTION — PRESUMPTION AGAINST DOUBLE PORTIONS. — Testator 
by his will bequeathed twenty-one twenty-fourth shares in a brewery business to his 
three sons as tenants in common. The eldest son, being employed as a manager in 
the business, pressed his father for an increase of salary. The father transferred to the 
eldest son two of the twenty-fourth shares in lieu of salary. e/d, that in this case the 
presumption against double portions arose, and as that presumption had not been 
rebutted, the gift of the two shares must be treated as an ademption of the eldest son’s 
one-third part, and he could therefore take only five of the remaining nineteen shares. 
Re Lacon, 64 L. T. Rep. N. Ss. 22 (Eng.). 
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A TREATISE ON THE LAW OF SALES OF PERSONAL PROPERTY, 
INCLUDING THE LAw OF CHATTEL Mortcaces. By Christopher G. 
Tiedeman, author of “Real Property,” “Commercial Paper,” etc. 
The F. H. Thomas Law Book Co. St. Louis, 1891. 8vo. Pages 
76 


The author’s purpose in publishing this new work on sales is, as he 
says in his preface, to supply a “ comprehensive treatise of a distinctively 
American type.” But in fact it is so comprehensive that it is more 
a digest than a treatise. Little space is given as a whole to the discus- 
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sion of principles. A vast number of cases are cited to support the text, 
and they are well arranged in connection with the propositions. ‘The 
laborious research of the author in this direction is shown by the fact that 
his table of cases cited covers in itself one hundred and eighty-seven 
pages. ‘The book will be of less value to students than to the profession. 
The great scope of the work, treating as it does on chattel mortgages, 
involuntary and judicial sales, auction sales, sales by agents and personal 
representatives, and the rights of doxa fide purchasers, besides the usual 
matters, shows that there is no room for a thorough discussion of prin- 
ciples. It is distinctly a book for the profession, and fills a want that has 
for some time been growing more noticeable. It will not compete with 
the work of Benjamin, nor render that able treatise less necessary, when 
a careful examination of principles is required. It is rather an addition to 
the whole subject, and valuable because it throws light on the law of sales 
in this country. a Tt. 





DocuMENTS ILLUSTRATIVE OF THE CANADIAN CONSTITUTION. By Wil- 
liam Houston, M.A. Carswell & Co. Toronto, 1891. 8vo. Pages 
338. 

This is a collection in one volume of the documents which contain the 
Constitution of the Dominion of Canada, and illustrate its historical de- 
velopment. If to reprint a number of these old Acts and Conventions, 
and accompany them with historical information and references in the 
form of notes, appears either no very difficult thing to do, or a thing of 
uncertain value when done, it must be said that the result is a book which 
a person who studies or teaches Canadian constitutional history cannot 
afford to neglect. French documents are given little place, for it is the 
editor’s belief that one following the true line of development of the Cana- 
dian constitution is led back, not to the French régime in Canada, but to 
the colonial government of what is now the United States. 

The needs of students of political and legal science in universities and 
law schools are held primarily in view in the scheme of this work; but 
it also presents facts which men who are not specialists, but who care for 
history, wish to have at command. Especially noteworthy groups of trea- 
ties are those relating to extradition and to the fisheries stipulations with 
France and the United States. W. F. P. 





WILLS AND INTESTATE Succession. By James Williams. London: 
Adam & Charles Black. 1891. Boston: Little, Brown, & Co. 12mo. 
pp- xii and 284. Cloth. Price $1.50. 

This little volume is the first of a series of similar text-books upon other 
branches of the law, to be edited by well-known members of the English 
bar. The aim is to present in a compendious form the history, devel- 
opment, and practical bearing of modern principles of law. As a neatly © 
condensed summary of the law of wills and intestate succession, this little 
book will doubtless ably fulfill its mission. The space allotted to the work 
does not permit of that exhaustive treatment for which the practising lawyer 
naturally prefers the larger text-books; but as a handy little reference- 
book, it may be found useful even by the profession. It is intended, how- 
ever, more particularly for students and laymen. J. G. K. 








UNIV. OF MICH, LAW LIBRARY, 





REVIEWS. 99 


A TREATISE ON THE Law oF ROADS AND STREETS. By Byron K. 
Elliott and William F. Elliott. Indianapolis: The Bowen-Merrill Co., 
1890. 8vo. pp. Ixxvi and 742. 

This work appears to fill very satisfactorily the growing want of a treatise 
on this special topic. It certainly will not lessen the favor which the 
authors won from the profession by their earlier book on “ The Work of 
the Advocate.” It is more than a mere digest of cases, as too many of 
our modern text-books are apt to be; there is a distinct effort to reduce 
the law on this subject to something like a well-ordered and scientific 
whole, in which inconsistencies are exposed and erroneous decisions boldly 
attacked. The references —nearly eight thousand cases are cited — are 
accurate and, to date, the topics are thoroughly indexed, and the me- 
chanical execution of the book is better than the average. At the same 
time, the progressiveness of the subject probably will not allow the book, 
at least this edition, a very long lease of life. W. Bz 





Tue Law or Expert Testimony. By Henry Wade Rogers. Second 
edition, rewritten and enlarged. St. Louis, Mo.: Central Law Journal Co., 
1891. pp. xlvii and 542. 

President Rogers rendered a distinct service to the profession when, 
some years ago, he published the first edition of “The Law of Expert 
Testimony.” This work supplements the general treatise on the law 
of evidence, and furnishes a convenient and useful book for the practising 
lawyer. The edition before us has been entirely rewritten and improved 
in many ways, particularly in arrangement, the citation of many recent 
cases, and the addition of a new chapter. In this chapter is collected 
the law on the much-discussed question of the weight to be given by the 
jury to the testimony of experts. ‘The ease of getting, in the words of Mr. 
Justice Miller, “any amount of them on either side” is forcibly brought 
out; and the different views as to the proper instructions to be given to 
the jury are set forth and briefly discussed. This chapter is a valuable 
addition to the work. The book is well arranged, has good tables of con- 
tents and of cases cited, and an excellent index. The author states things 
clearly and compactly, and aims to give the law as it is in the different 
jurisdictions. He quotes freely, and usually with good judgment, from 
the opinions of many courts. One frequently regrets, however, that he 
has not stated the gist of the decision in his own words. In the few in- 
stances in which he has ventured to compare conflicting decisions and 
state his own opinion, he has made so distinct an addition to his book that 
it is to be regretted that he has not expressed his views much more freely. 

J. A. B., Jr. 
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